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1 APPENDIX FIVE

2 Plaintiff’s Business Relationship With GE, GE CAPITAL and GE
TRANSPORTATION
3 The following statement of facts describes the business relationship of the petitioner Samuel K.

Lipari with GE, GE CAPITAL and GE TRANSPORTATION which was tortiously interfered with by the
Missouri antitrust defendants as the facts were presented in the petitioner’s litigation against GE, GE
CAPITAL and GE TRANSPORTATION. The word “defendants” herein refers to GE, GE CAPITAL and
GE TRANSPORTATION.:

4 General Electric Company, (herein “GE”), Missouri registered agent: C T Corporation System, 314
North Broadway, St. Louis, Mo 63102.

5 General Electric Capital Business Asset Funding Corporation, (herein “GE CAPITAL”) Missouri
registered agent: The Company Corporation 120 South Central Avenue Clayton, Mo 63105.

6 GE Transportation Systems Global Signaling, L.L.C. (herein “GE TRANSPORTATION”) Missouri
registered agent C T Corporation System,120 South Central Avenue, Clayton Mo 63105.

7 Samuel K. Lipari’s dissolved company Medical Supply Chain, Inc. (Medical Supply) formed a
written contract via email with GE and GE Transportation to buy a $10 million dollar building at 1600 N.E.
Coronado Drive in Blue Springs, MO for $5 million and simultaneously to sell GE Transportation a release
from its ten-year lease for a deeply discounted value.

8 The GE entities knew Medical Supply intended to use the transaction to capitalize its entry into the
hospital supply market and that it was the victim of antitrust conspirators using the USA PATRIOT ACT to
prevent it from getting capital by conventional means. GE corporate “business leaders” approved the
transaction obligating GE Capital’s underwriting based on Samuel K. Lipari’s business plan and Medical
Supply’s ability to pay as detailed in Medical Supply’s forward looking financials.

9 The e-mail was a written contract meeting the Missouri Statute of Frauds and under Electronic
Signatures in Global and National Commerce Act, 15 U.S.C. § 7001 et seq.

10 Both the GE entities and Medical Supply partially performed the terms of the contract. GE caused

the breach of the contracts when GE Medical and the electronic hospital supply marketplace GHX LLC
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created by GE interfered to prevent Medical Supply from getting capitalization through the contract to enter
the hospital supply marketplace. GHX, GE and GE Medical are openly part of an unlawful hospital supply
cartel with Novation LLC that had previously prevented Medical Supply from capitalizing its entry into the
hospital supply market.

11 Medical Supply was entitled to its contract expectations Albrecht v. The Herald Co., 452 F.2d 124 at
129 (8th Cir. 1971) including its business plan forward looking financials under Anuhco, Inc. v.
Westinghouse Credit Corp., 883 SSW.2d 910 (Mo App 1994) and GE Capital has specifically been
subjected to business plan expectation damages for breaching finance contracts in Missouri State Court:
Rasse v. GE Capital Small Business Finance Corp., 2002 MO 808 (MOCA, 2002).

12 The Western District of Missouri U.S. District court decided an electronic contract/electronic
signature case under federal and state electronic contract laws and the Missouri statute of frauds as Medical
Supply’s original pleadings advocated: International Casings Group, Inc., v. Premium Standard Farms,
Inc., 358 F. Supp. 2d 863; 2005 U.S. Dist. LEXIS 3145, February 9, 2005.

13 Jeffrey R. Immelt, the former president of GE Medical, Inc. knew he had succeeded Jack Welch as
CEO of General Electric because GE’s hospital supply business units had successfully maintained an
anticompetitive market in U.S. hospital supply purchasing permitting GE to pass on higher prices to the
hospital consumers and because of this the General Electric Company was under a consent order with the
U.S. Department of Justice requiring the corporation to sell a medical imaging unit and refrain from future
anticompetitive conduct at the time Medical Supply Chain, Inc. brought its original breach of contract and
antitrust complaint against the GE defendants including Jeffrey R. Immelt. Immelt made it an essential
priority for the General Electric defendants, their agents and their hospital supply cartel co-conspirators to
have the petitioner’s complaint dismissed at all costs.

14 Under Jeffrey R. Immelt’s direction and control, Immelt’s personal and corporate agents made
repeated misrepresentations to state and federal judicial branch staff and attempted to influence them
unlawfully, largely ex parte and unreported to the petitioner in order to have Medical Supply, the petitioner,
his cause and his counsel destroyed.

15 The petitioner appealed the district court dismissal of his antitrust claims resulting from Rule 12 (b)
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6 pleadings filed by John K. Power, Jonathan I. Gleklen and Ryan Z. Watts deliberately misstating the law
so that the petitioner’s complaint would be erroneously thrown out for not making General Electric’s
independent co-conspirator Neoforma, Inc. a defendant. The dismissal was accomplished through the
hostile climate in the court created ex parte by GE’s legal representatives and Mark A. Olthoff, Steven D.
Ruse, James P. O'Hara of the law firm Shughart Thomson & Kilroy, all representing Immelt’s cartel co-
conspirators and the cartel feared Immelt’s deception would be discovered.

16 Jeffrey R. Immelt directed his legal team to file a counter appeal in an abuse of process to obtain
sanctions against the petitioner that the trial court had denied. Through this overt action and an
accompanying unlawful influence over Patrick J. Fisher, Jr., the Clerk of the Tenth Circuit U.S. Court of
Appeals and law clerks for the court in a deliberate use of social networking between government officials
in a pattern modeled after the Mississippi Sovereignty Commission and that eventually included the U.S.
District Attorney for Kansas, Eric F. Melgran and Bradley J. Schlozman working in the U.S. Department of
Justice and later installed as the US Attorney for the Western District of Missouri.

17 The resulting appeal decision upholding the erroneous dismissal and correctly reversing the trial
court on whether sanctions could have been issued went on to vilify the petitioner and his representation for
naming Jeffrey R. Immelt as an antitrust defendant an in doing so the opinion contradicted clearly
established Tenth Circuit precedents on identical facts along with the controlling federal case law. The
following day the US Supreme Court docketed the appeal of similar and equally unusual sanctions in the
antitrust action against the cartel co-conspirators by the petitioner’s attorney.

18 The two unusual opinions and the facts in the petitioner’s case Medical Supply Chain, Inc. v.
Neoforma, et al., Case No. 05-0210-CV-W-ODS in which the petitioner was again subjected to the same
misconduct and worse, starting with the GE defendants’ misrepresentations to Hon. Judge Ortrie D. Smith
of the Western District court through John K. Power and the cartel’s common defense controlled by Immelt
in order to fraudulently transfer the action to Kansas “in the interest of justice” caused the Tenth Circuit on
the petitioner’s information and belief to conduct a second internal investigation among law clerks in the
Denver court following an earlier investigation directed at Magistrate James P. O'Hara led the Tenth Circuit

to conclude that the counter appeal had been an abuse of process. This resulted in the unusual trial court
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order stating the Tenth Circuit had directed Hon. Judge Carlos Murguia to order Jeffrey R. Immelt by name
to personally file for the sanctions Immelt had succeeded in appealing but had not pursued in the year
following remand. Immelt declined to appear or resubmit himself to the jurisdiction of the court and
directed a letter be sent on his behalf by his personal counsel Jonathan I. Gleklen.

19 The petitioner’s state law based contract claims against the GE defendants had been dismissed
without prejudice and the petitioner exercised his right to file them where the injury occurred in Jackson
County Missouri. Jeffrey R. Immelt attempted to conceal the continuing contractual liability to the
petitioner in Securities and Exchange Commission mandated filings from his board of directors to prevent
GE’s role in the unlawful hospital supply cartel to be exposed.

20 The petitioner had earlier relied on the public filings of Neoforma, Inc., enraging Immelt. Jeffrey R.
Immelt had through the aid of U.S. Deputy Attorney General Paul J. McNulty and the McNulty Memo
authored in December 2006 to prevent the Northern District of Texas US Attorney’s office investigating
Novation, LLC’s theft of member hospital funds and their money laundering through the petitioner’s
electronic marketplace competitor from obtaining the corporate papers of Neoforma, Inc. without Main
Justice and Karl Rove’s approval .

21 When the investment banking and merger syndicate of Merrill Lynch & Company, Inc., Fenwick
& West LLP., Innisfree Limited, Lazard, McDermott Will & Emery LLP., Wachtell Lipton Rosen & Katz,
Skadden Arps Slate Meagher & Flom LLP., Sidley Austin Brown & Wood LLP., and William Blair &
Company formed by Novation LLC for the purpose of solving the cartel’s exposure to the petitioner
through Neoforma, Inc. discovered the petitioner’s claims in November 2005 that had not been disclosed in
Securities and Exchange Commission required filings and began to fear the liability of taking Neoforma,
Inc. private to obstruct justice in the petitioner’s antitrust civil litigation and the government False Claims
Act Medicare fraud investigation that were both seeking the records of where the Novation LLC member
hospitals’ laundered funds went; Jeffrey R. Immelt caused the defendant entity GE Capital to underwrite
the loan giving the money to Novation LLC for merging Neoforma, Inc. with GHX, LLC the sole

remaining competitor electronic marketplace for hospital supplies.
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22 Jeffrey R. Immelt directed his defense to attempt to unlawfully influence the Independence,
Missouri court in deliberately fraudulent filings, a fraudulent removal to federal court and by acting ex
parte to prevent the petitioner from obtaining counsel using the disbarment of the petitioner’s previous
counsel, the vilifying rulings and sanctions all knowingly obtained by Immelt through unlawful influence
over the court and by using the Mississippi Sovereignty Commission style networking employed by Immelt
to destroy the petitioner and his associates. The fear of GE’s influence was so great and visibly no
constitutional rights or laws could protect even officers of the court that the petitioner could not obtain
counsel even when his contract claims survived dismissal.

23 Still Jeffrey R. Immelt feared the discovery of his role in the Novation LLC hospital supply cartel
and when the petitioner attempted to receive an order compelling the GE defendants to mediation and to
produce discovery, Jeffrey R. Immelt caused his defense counsel John K. Power Mo. Lic. #35312, Leonard
L. Wagner MO. Lic. #39783 to repeatedly lie to the court, falsely stating that they had attempted to
schedule mediation and falsely stating that the petitioner’s discovery requests were not identified as to their
relativity to the petitioner’s complaint when each numbered production request was indexed to the
particular paragraph of the complaint it was related to.

24 While Jeffrey R. Immelt perpetrated this misrepresentation on the court and General Electric was
liable for over $60,000.00 dollars in daily interest on contract based claims he could not escape, Jeffrey R.
Immelt turned to the Illinois law firm of Seyfarth Shaw LLP to take over direction of the Independence,
Missouri defense through extortion of the petitioner. Seyfarth Shaw LLP obtained an order from Hon.
Judge Mark Filip, of the Federal District Court in Chicago, Illinois who was nominated to replace Deputy
Attorney General McNulty to force the petitioner to testify without counsel on his relationship to the
financier Michael Lynch, knowingly causing the petitioner to fear for his safety and evidencing no
intention to follow through on the mediation the GE defendants had promised the state court.

25 Realizing the defendants had again openly and notoriously committed fraud on the 16™ Circuit,
Missouri court, the day after the petitioner’s settlement offer to Jeffrey R. Immelt expired, Hon. Judge
Michael W. Manners granted the petitioner leave to amend his complaint to include the following

racketeering and racketeering conspiracy based claims against the defendants that occurred subsequent to
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previous litigation with the requisite specificity to meet the current federal RICO pleading requirements
and RICO conspiracy averment requirements in light of Bell Atlantic v. Twombly, No. 05-1126, 2007
WL1461066 (May 21, 2007) determination that Sherman Act conspiracy on which RICO is based requires
more than notice pleading.

26 The plaintiff through his now dissolved corporation made a contract with the defendants to sell GE
Transportation’s remaining ten year lease at a deep discount benefiting GE in exchange for GE’S funding

of the plaintiff’s purchase of the building through GE’S business lending subsidiary, GE Capital.

FORMATION OF A CONTRACT BETWEEN THE PLAINTIFF AND THE DEFENDANTS TO
EXCHANGE GE TRANSPORTATION’S REMAINING LEASE AND FUND THE PURCHASE OF
1600 N.E. CORONADO BUILDING

27 On or about June 1st, 2002, Samuel K. Lipari, in his role as CEO of Medical Supply Chain, Inc.
contacted the leasing agent Cohen & Essrey Property Management (“Cohen”) regarding a building located
at 1600 N.E. Coronado Drive in Blue Springs, MO.

28 Cohen indicated the building was already leased but that the lessee could and would like to sub-lease
the building.

29 The building was not occupied so Samuel K. Lipari made a verbal offer to sub-lease a portion of the
building.

30 Cohen declined his offer indicating the existing lessee would not accept anything less than sub-
leasing the entire building.

31 On or about April 1st, 2003 Samuel K. Lipari contacted the new leasing agent, B.A. Karbank &
Company (“Karbank”) in the event the new agent had different instructions regarding a sub-lease of the
property located at 1600 N.E. Coronado Drive in Blue Springs, MO.

32 The new leasing agent Karbank told Samuel K. Lipari that GE was the lessee seeking to sub-lease
the building due to their vacating the building after GE Transportation bought out Harmon Industries.

33 The building was still not occupied so again Samuel K. Lipari made a verbal offer to lease a portion
of the building.

34 Karbank declined his offer indicating GE corporate properties would not accept anything less than
APPENDIX FIVE 6

GE, GE CAPITAL

and GE TRANSPORTATION
Relationship

Lipari vs. Novation
165

08-3187 Medical Supply Chain vs. NeoformaVolume XXIV 9168



leasing the entire building.

35 On or about April 7th, 2003 Samuel K. Lipari contacted GE and spoke with the GE property
manager, Mr. George Frickie regarding Medical Supply’s interest in sub-leasing the building.

36 George Frickie indicated again that GE would not be interested in sub-leasing a portion of the
building but rather would be interested in leasing the entire building.

37 Samuel K. Lipari requested the name of the owners and George Frickie gave him the name and
number of Mr. Barry Price with Cherokee Properties L.L.C.

38 Samuel K. Lipari contacted Barry Price, and he was referred to Mr. Scott Asner who also had a
substantial interest in the building.

39 While speaking with Mr. Asner he provided Samuel K. Lipari the background and current details on
the building lease with GE, terms and a price to purchase the building.

40 The lease was transferable and GE was still obligated for 7-years out of a 10-year lease.

41 Mr. Asner agreed to sell Medical Supply the building for the remaining balance of the GE 7-year
lease ($5.4 million) and provided Samuel K. Lipari with a letter of intent to sell the building to Medical
Supply.

42 On or about April 15th, 2003 Samuel K. Lipari contacted George Frickie with GE Commercial
Properties and indicated that he had an interest in purchasing the building. Samuel K. Lipari asked George
Frickie if GE had an interest in buying out the remainder of their lease so that Medical Supply could
occupy the building following the purchase.

43 George Frickie offered GE’s lease payments for the remainder of 2003 ($350,000) as a buy out
offer.

44 On or about May 1st, 2003 Samuel K. Lipari tentatively contacted several local Banks, knowing that
US Bank had threatened his company with a malicious USA PATRIOT ACT report to keep Medical
Supply from entering the hospital supply market where US bank was affiliated with Neoforma, an existing
electronic marketplace for healthcare supplies.

45 Samuel K. Lipari knew Medical Supply could not get a loan because of the threat and extortion of

the USA PATRIOT ACT, but knew he needed inputs from bankers familiar with the commercial real estate
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market in Blue Springs, MO.

46 Samuel K. Lipari felt Medical Supply could form a holding company to obtain the property without
US Bank realizing, and could then enter the hospital supply market.

47 Samuel K. Lipari spoke with Mr. Allen Lefko President of Grain Valley Bank, Mr. Pat Campbell
branch manager of Gold’s Bank and Mr. Randy Castle Senior Vice-President of Jacomo Bank.

48 Each of the banks indicated a wiliness to provide the mortgage because they felt the property was
worth far more than the price offered by Cherokee Properties L.L.C., but the mortgage was too large for the
regulatory size of their bank and they each suggested a national bank as an alternative.

49 Due to US Bank’s extortion and racketeering, including the pretext and very real threat of a
malicious USA PATRIOT ACT suspicious activity report” (SAR) against Medical Supply since Samuel
K. Lipari had tried to enter the hospital supply market in October of 2002, Samuel K. Lipari knew he was
unable to solicit a national bank for the real estate loan.

50 On or about May 7th, 2003 Medical Supply contracted a financial consultant (Mrs. Joan Mark) for
advice on how to structure a mortgage to buy the building which has a 7- year revenue stream from GE in
the amount of $5.4 Million dollars, the identical amount offered to purchase the building and for which
Medical Supply had a letter of intent from the owner Cherokee Properties LLC.

51 Mrs. Mark suggested Samuel K. Lipari propose a mortgage arrangement directly to Mr. Frickie with
GE Corporate.

52 Mrs. Mark explained how a purchase of the $10 Million dollar property for $5.4 Million dollars was
a great deal for any mortgage lender.

53 Mrs. Mark also explained if GE provided a $5.4 Million dollar mortgage on a $10 Million dollar
property and eliminated a $5.4 Million dollar lease liability that GE would directly benefit from a $15

Million dollar positive swing to their balance sheet.

Offer
54 On or about May 15th, 2003, Medical Supply’s corporate counsel sent a proposed transaction to

George Frickie outlining the terms of Medical Supply’s proposal :
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Dear Mr. Fricke:

I am writing on behalf of Medical Supply Chain, Inc. with a proposal to release GE from a
seven-year 5.4 million dollar obligation on 1600 N.E. Coronado Dr., Blue Springs MO.
We have spoke with the City of Blue Springs economic development officer and the city
attorney. Medical Supply Chain, Inc. has also obtained a letter of intent from the
building’s owner, Cherokee South, L.L.C. (Barry Price/Scott Asner) to purchase the
building. We offer to release GE from its lease and 5.4 million dollar obligation,
providing GE pays Medical Supply Chain, Inc. at closing for the remainder of the 2003
lease and transfers title to the building’s furnishings. This offer is contingent on GE’s
acceptance by 3pm (EST), Friday, May 23rd; the City of Blue Spring’s approval of
Medical Supply Chain’s purchase and occupation of the building and is contingent upon
GE Capital securing a twenty year mortgage on the building and the property with a first
year moratorium.

Medical Supply Chain, Inc. believes this arrangement will result in a net gain in revenue
for GE and GE’s Capital services was our first choice for the commercial mortgage when
our area bankers advised us the building and the property at 6.2 million dollars was
substantially less than its market value of 7.5 million dollars, but would require a
commercial lender. Medical Supply Chain, Inc. has no existing debt and a valuation of
thirty two million dollars. See attachment 1.

GE Capital or its underwriter would need to provide Medical Supply Chain, Inc. a twenty-
year

Mortgage at 5.4% on the full purchase price of 6.4 million dollars, with a moratorium on
the first full year of mortgage payments. The City of Blue Springs would be paid the
balance of lease payments for the land ($800,000.00) or in the alternative, the mortgage
will include an escrow account to complete the lease and purchase of the land on its
original terms. GE

Capital can provide or designate the closing agent and would be required to provide 5.4
million dollars to Cherokee South, L.L.C. and your division’s check for the remainder of
the lease payable to Medical Supply Chain, Inc. along with a bill of sale for the buildings
furniture and equipment. This closing would need to be completed by June 15th, 2003.
Please contact us at your receipt of this offer and provide us a contact person for GE
Capital or its mortgage agent.

Bret D. Landrith

Oral Acceptance Affirming Meeting of the Minds
55 The afternoon of May 15th, 2003 George Frickie responded, leaving a taped voicemail message and
stating he had spoke with the “business leaders” at GE corporate and that they will accept Medical Supply’s
proposal:
56 “Bret, George Frickie, ah.... I know I sent you an email saying that my counsel is out ah...and I
followed up with another email but I spoke to the business leaders and we will accept that transaction

ah... let’s start the paper work ah... if you want to do some drafting of lease termination or if you would
like us to do that, give me a holler 203-431-4452.”
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57 May 15" 2003 taped voice mail message recorded by George Frickie.

Verification, A Writing Meeting Statute of Frauds

58 The second e-mail George Frickie referenced on the phone conversation explicitly stated that GE
would accept Medical Supply’s proposal and initialed the written acceptance in addition to the electronic
signature file for the e-mail:

“From: Fricke, George (CORP)

To: Bret Landrith

cc: Newell, Andrew (TRANS) ; Payne, Robert J (TRANS) ;

Davis, Tom L (TRANS) ; Jakaitis, Gary (CORP)

Sent: Thursday, May 15, 2003 6:05 PM

Subject: RE: Lease buyout GE/Harmon building

Bret, I would like to confirm our telephone conversation in that GE will accept your proposal to

terminate the existing Lease. Robert Payne GE Counsel will start working on the document. He is out of
the office until Monday the 19th. GCF”

Conduct Consistent With Contract

59 On or about May 20th, 2003, Medical Supply was given a walk through of the property to inventory
the buildings furniture and fixtures and discuss building maintenance and operational procedures.

60 Mr. Tom Davis, the property manager for GE Transportation in Blue Springs and Mr. John Phillips,
the GE Transportation building maintenance engineer provided a three-hour walk through in addition to the
building maintenance and operational procedures.

61 Mr. Phillips also provided the construction blueprints of the building and allowed Samuel K. Lipari
to make copies.

62 Samuel K. Lipari returned the blueprints after copies were made.

63 Mr. Davis and Mr. Phillips both stated they were being dismissed from employment with GE since
they would no longer be needed.

64 On May 22nd, 2003 Samuel K. Lipari spoke to Mr. Doug McKay with GE Capital who had called
earlier that week with regard to the mortgage outlined in Medical Supply’s proposal.

65 Mr. McKay asked that Samuel K. Lipari send his company information regarding the mortgage.

66 Samuel K. Lipari indicated that he could meet him the following Tuesday because Medical Supply
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had a loan package for him that included its financials, the proposal that George Frickie and GE’s business

leaders accepted, the letter of intent from the owners Cherokee Properties LLC and Medical Supply’s Dunn
& Bradstreet report showing Medical Supply’s good credit rating and strong financial condition.

67 Samuel K. Lipari gave the information to Mr. McKay and Mr. McKay indicated he needed to speak

with GE Transportation to see how they wanted to handle the terms of the accepted proposal.

Conduct Suggesting Repudiation

68 On or about June 2nd, 2003 Samuel K. Lipari called Mr. McKay to see how they were doing on
closing and Mr. McKay indicated that the person he needed to speak with was at corporate and that he
needed to speak with him before moving forward.

69 As the June 15th, 2003 closing date approached, Medical Supply had not received any definitive
closing date so Medical Supply’s corporate counsel called and sent George Frickie an email stating that a
delay in closing would not effect the lease buyout of $350,000.

70 Medical Supply’s counsel later again called George Frickie when he received no response and
George Frickie became extremely angry and hung up the phone.

71 Medical Supply then proceeded to speak with GE’s counsel Mrs. Kate O’Leary to determine if the
contract had been repudiated.

72 Supporting statutes and the antitrust basis including damage implications were explained to Kate
O’Leary.

73 Medical Supply gave GE a deadline of June 10th, 2003 to clarify whether there had been contract
repudiation. Kate O’Leary later faxed a letter on June 10th, requesting that Medical Supply not speak to
anyone at GE or its affiliates and that any correspondence relating to this matter be directed to her.

74 Medical Supply then emailed a letter stating that if no earnest money were deposited to indicate the
contract was not being repudiated, Medical Supply would file its claims on June 16th, 2003 for antitrust
and breach of contract.

75 GE repudiated its contract, sacrificing $15 million dollars on June 15th, 2003 to keep Medical

Supply from being able to compete against GHX, L.L.C. and Neoforma in the market for hospital supplies.
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76 Samuel K. Lipari filed a /is pendens in the Jackson County Register of Deeds office based on his
state law claims in the US District Court.

77 The defendant Carpet n” More Inc. Stewart Foster placed the building up for sale with actual or
imputed knowledge of Medical Supply’s claims.

78 The defendants have occupied the building at 1600 NE Coronado preventing plaintiff from receiving
the value of his bargain and with actual or imputed knowledge of Medical Supply’s claims.

79 In March 2006 GE CAPITAL funded the purchase of Neoforma, an electronic marketplace
competitor of Medical Supply Chain, Inc.

80  Neoforma has never been profitable: “Neoforma’s balance sheet shows a cumulative loss of nearly
$739 million dollars as of Sept. 30, 2004.” Healthcare Purchasing News March 2005.

81 “In 2005, in accordance with GAAP, Neoforma's net loss and net loss per share were $35.9 million
dollars and $1.81 per share respectively, an improvement from the $61.2 million dollar net loss and $3.17

net loss per share recorded in the prior year.” Neoforma, Inc. press release San Jose, CA, USA 02/26/2003.

GENERAL ELECTRIC DEFENDANTS’ INTERFERENCE WITH SUBSEQUENT ATTEMPTS
TO CAPITALIZE PETITIONER’S ENTRY INTO HOSPITAL SUPPLY MARKET

82 The petitioner attempting to obtain capital inputs a third time to enter the hospital supply market
through a Chicago Illinois financier named Michael W. Lynch was stopped again by the GE defendants.
Hon. Judge Eugene R. Wedoff, the Chief Bankruptcy Judge of the Northern District of Illinois has revealed
to the Federal Bureau of Investigation the defendants’ widespread use of offshore funds in the continuation
of a “Greylord” racketeering enterprise effecting the outcomes of federal court cases in several states where
General Electric’s interest in a cartel member’s monopoly market share is at stake. The evidence shows GE
Capital, a defendant in this case and its financial client Alcoa furthered General Electric’s interests by
influencing the outcome of any action threatening General Electric’s monopolies or actions to retaliate
against witnesses who threatened General Electric’s monopolies.

83 Michael W. Lynch provided evidence to Western District US Attorney Bradley J. Schlozman

discovered in April 2006 that a $39,000,000.00 bribery fund was being used to secure outcomes in court
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cases including the shift of unfunded pension obligations of McCook Metals, Inc. to the Pension Benefit
Guaranty Board (PBGC) at the expense of US taxpayers despite the obligation of Alcoa Aluminum
financed by General Electric, pursuant to Alcoa’s acquisition of Reynolds Metals, under ERISA law.

84 On July 1st, 2007 Hon. Judge Eugene R. Wedoff stepped down as Chief Bankruptcy Judge of the
Northern District of Illinois. As a result of federal government investigations of illegal conduct that the
petitioner believes was a protection selling racketeering scheme, Bradley J. Schlozman has resigned his
current position at main justice, Deputy Attorney General Paul McNulty who authored the memo used by
the GE CEO Jeffrey R. Immelt and the General Electric defendants to conceal the financial records of
Neoforma and defeat the Sarbanes - Oxley Act of 2002 as described in the petitioner’s underlying

complaint has also resigned.

GENERAL ELECTRIC DEFENDANTS’ INTERFERENCE WITH RECOVERY OF
PETITIONER’S CAPITALIZATION FOR ENTRY INTO HOSPITAL SUPPLY MARKET FROM
US BANK DEFENDANTS

85 The GE defendants Jeffrey R. Immelt, GE Capital and GE Transportation coordinated their defense
of Medical Supply’s action with the US Bank defendants US Bancorp and US Bank along with Jerry A.
Grundhoffer, Andrew Cesere, Piper Jaffray Companies and Andrew S. Duff to defeat the petitioner’s
claims for injunctive and declaratory relief resulting from his first attempt to enter the market for hospital
supplies.

86 On January 29, 2004, March 4, 2004, April 2, 2004 US Bancorp’s counsel, Nicholas A.J. Vlietstra
and Piper Jaffray’s counsel Reed coordinated their appeal (10th C.C.A. 03-3342) with the GE defense. The
GE defendants included the action against the US BANCORP defendants and Unknown Healthcare
Provider as a related appellate case in (10th C.C.A. 04-3075) and used the US BANCORP order as a basis
for a cross appeal (10th C.C.A. 04-3102) challenging the failure of the trial court to grant sanctions against
Medical Supply. The GE Defendants decided to rely on the continuing efforts to illegally influence the
Kansas District Court and Tenth Circuit Court of Appeals to uphold the trial court’s erroneous ruling. The
cartel also renewed their efforts to have Medical Supply’s sole counsel disbarred, knowing that an

extensive search for counsel by Medical Supply had resulted in 100% of the contacted firms being
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conflicted out and actually effected a frenzy of disbarment attempts against Medical Supply’s counsel in
the period from December 14, 2004 to February 3rd, 2005, originating from US Bancorp and US Bank’s
agent Shughart Thomson and Kilroy’s past and current share holders.

87 The former eighteen year Shughart Thomson & Kilroy, P.C. shareholder acting as magistrate on
the GE case denied Medical Supply discovery and the court did not even permit discovery when the

dismissal attachments necessitated conversion of the GE motion to one for summary judgment.
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L INTRODUCTION
1. This is s action 10 recover dassages snd civil pesalties on behalf of the Unsted States of

America and the State of Texas anising from false statements and claims made, prescoted, and causad
to be presentad by the defendants and/or their agents, cenployoes and co-conspirators ia violation of
the Foderal Civil False Claims Act, 31 US.C. §§ 3729 g1 503, as amended (“the Federal FCA™), and
e Texas Modicad Fraud Prevention Act, Texas Human Resources Code §§ 36,001 ¢f ¢y, (“the
Texas MFPA").

2. The Fedoral FCA and Texas MFPA each provide that sy person who knowingly submits
or causes to be submitted a false or frandslent chaim 10 the govemmens' for payment o approval is
liable for a civil penalty of up to $11,000 for cach such claim submitted or paid, plus three times the
amount of the damages sustained by the government. Lisbility astaches both when a defendant
kosowingly socks payment that is sswarranted from the government and when false reconds or
statements are knowingly creatod or cassed 10 be usad 1o conceal, avoid or decrease an obligation
%0 pay of transmit money to the government. The Federal FCA and Texas MFPA cach allow any
persen having information regardeng & false or frandalent claim against the goversment o0 bring an
action for berself (the “relator™ or “qui tam plac=siff™) and for the government and to share in any
recovery. The Complant is filod under seal for at least 60 days (without service on the defendants
during that period) to enable the government: (a) to conduct s own investigation without the
defendants” mowladge, and (b) 1 desermine whether 10 join the actios,

3. Defendants in thas actiom are VHA, Imc. ("VHA") and Usiversity HealthSystem
Consortiams (“UHC™), two natica-wide hospital networks consisting of 2,200 commumty-ownod
hospetals and 100 teaching hospitals, Novation, LLC ("Novation™), the nation’s largest group
parchasing ceganization fendod and wholly owsed by VHA and UHC to provide purchasing
services 10 their collective 2,300 member health care orgamizations, and HealthCare Purchasing
Pastners betersational, LLC (“HPPT™), another VHA-UHC joant venture and group purchasing

' As wed bereny, B¢ et “goverrmenst”™ shall refer %o both the federal povernemest and the povermment of the Stase
of Texas
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orgamszation that markets Novation purchasing agreements 10 over 5,000 health care organizations
(primanly physician groups, clinics, Joog-1orm care facilitios, and home health agencaes) that do not
belong 10 the VHA or UHC hospetal networks.

4. At all mes relevant to this Complaint, meaning from 1993 1o prosent, the member
hospatals of Defendants VHA and UHC ("VHA aad UHC Members™) and the health care
organizations that were customers of Defendast HPPI ("HPPI customers™) purchased under the
Novation growp contracts supplies and services that were used in provading medcal care to
beneficiaries of state and foderally-funded health iserance programs and sought reimbursement for
the cost of these sepplics and sorvices from the government health insurance programs, inclodeg
Modicare, Medicaid, and TRICARECHAMPUS. Modicare is a federally-fundod health insurance
program primanily for the clderly. Medicaid is a state and foderally-funded health snwerance prograns
for low-income patients. In Texas, the Modicad program - known as the Texas Modicaid Program
== 18 funded with 60% foderal funds and 407 state funds. The Crvilian Health And Modscal Program
of the Uniformed Scevices, now known a5 TRICARE (“TRICARE'CHAMPUS™), is a foderally-
funded health insurance program for individuals with family affiliastions to the miltary services,

5. At all times relevant 10 this Complaint, defendant Novanion (and its predecessor VHA
Supply Companry), was in the business of secaring on behalf of the VHA and UHC Meombers and
HPPI customers group contracts with manufacturers, sepplicrs, and distributors (collectively
“vendon'™) for supplies and services. Since the VHA and UHC Members and HPPT costomers
purchase more than $19.6 bellion in supplics and services anmually under Novation's growp contracts
and collectively comprise 22% of the national market of staffed bads, 29°6 ol 1otal admissions, and
30% of total surgeries, Novation wiclds consaderable power in desermining whech masufacturer will
be awardad one of its more than 600 growp contracts and which dEstrbutors will be authonzad w
distribute products under these contracts. Theoughout the peniod from at least 1993 to present,
defendant Novation, with the assistance of VHA, UHC and HPPL used this power %0 scowc

’»mmkmwnnmummmw
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kickbacks and other illegal remuncration from the vendors as payment for awarding them covetad
Novation contracts,

6. Defondant Novation, with the assistance of VHA, UNHC, and HPPL, engaged o thess
fravdulent practices knowmng that sech payments would inflate the costs of the contracted supplics
that the VHA and UHC Members and HPPI customers purchased and would ultimately cause thom
50 ssbmat 10 the government health insurance programs - in their invoices and anmeal cost reports
~ claims for resmbursement foe supplics ssd services that weee hegher than they would have been had
Novation not solicited and recerved these tllegal payments. Defondant Novation, with the ssssstance
of VHA, UHC, and HPPI, also engaged in these frandulent practices knowing that, by awarding
contracts %o those vendors willing %o pay Novation the biggest kickback (and not necessanly those
able to supply the best product at the lowest price), it routinely excluded smaller manufacturers with
safer and more inmovative products that would have obviated or reduced the need for treatment of
Medicare, Medicaid, sad TRICARE/CHAMPUS bencficuanies and, in so doing, caused the
povernment health msurance programs 1o incer increased health care costs,

7. Under the Federal FCA and Texas MFPA, Qui Tamn Plaintifl/Relmor Cynthea L Fitzgerald
(“Redator™) socks 1o recover damages amd civil penalties arising from defondants’ actions in
soliciting and receiving kickbacks and thereby causing the VHA and UHC Members and HPPI
customers %o present false records, claims, and statements 1o the Unated States Government, the state
povemments (inchading the State of Texas) and thesr respective agents in connection with the VHA
and UHC Members' and HPPI costomers' claims for excessive reimbursement for supplies and
services provided 1o beneficsanies of the Medicare, Medicaid, and TRICARECHAMPUS programs.

8. Relator has informatson and believes that the fraudulent practioes describad heven were
typacal of defendant Novation and Novatsom's prodecessar VHA Supply Coenpany ot all times
material 1o this action and that VHA, UHC and HPPI aided and abetted Novation and VHA Sepply
in these activities.  Relasor has informatson and belicves that defendants have engaged m these
fraudulemt practices from at beast 15935 10 present.
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Il PARTIES

9. Qui tam plaantiff and relator, Cynthia [ Fitzgerald (“Relstor™), is a ressdent of Plano,
Texas and was cmployed by Novation froes July 1998 wo Febeuary 1999 as 2 Senior Prodect Manager
for Medical/Surgical products in thewr brving, Texas office. Shortly after Ms, Fitzgerald began to
complais 1o senioe managerment at Novation abost these fraudulent practices, Novation terminated
her employment in retaliation for her questsoning their propeiety. Ms. Fitzgerald files this action for
violaticas of 31 US.C. §§ 3729 f soq. om behalf of herself, the United States Governmment purseant
10 31 US.C. § 3730(b)1), and the State of Texas pursuant to Texas Human Resources Code §§
36101, Ma. Fitzgorald bhas persooal knowledge of the false recornds, stalements and'or clums that
defendant Novation - aided and abettod by VHA, UHC, and HPPI - caused the VHA aad UHC
Members and HPPI customers 1o submit 10 the government health insurance peogrs.

10. Defendant Novatios, LLC (“Novatica™), the natwa's largest group purchasing
ongasaeation (“GPO™). is a Delaware corporation with its principal place of busssmess a1 125 E. John
Carpenter Freeway in lrving, Texas. Novation was founded in January 1998 by combining VHA
Supply Company and UHC Supply, the former purchasing arms of the 2.300-member VHA and
UHC hospital networks. Novatuoe is & foe-peofit company jointly owned by VHA and UHC whose
core business 1 nogotiating and managing contracts for supphies and services om behall of the 2,300
VHA and UHC Members as well as the over 5,000 HPPI customers who access those coatracts,
Novation manages more than $19 billion in groep purchasing volume. Under Novation's portfolio
of over 600 contracts with hundreds of vendoes, VHA and UHC Members and HPPI castomers can
purchase ncarly all of ther supply and service neods, including such divense prodect hines as
modical'surgical supplies, phanmaceuticals, dagnostic imaging products, laborstory products,
business products, capital equipment snd dictary and food products. As s controlling shareholder
(wigh a 77% ownersdup imerest), VHA has populated Novation lasgely with staff from ists former
purchasing company, VHA Supply Company. Most, if not all, of the frasdulont practices i which
Novation has esgaged oniginased & VHA and VHA Supply Company. Novatioa's stated mission
5 00 v VHA's and UHC's consaderable combaned perchasing power 1o deliver compecheniive

4
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value and the industry’s best prcing 10 its cestonsers.™

11, Defendant VHA Inc. (“VHA"), formerly known as Voluntary Hospitals of Amenica Inc.,
is & Delaware corporation, with its principal place of business located at 220 E. Las Colinas
Boulevard in Irving, Texas. VHA is 2 nationwide network of community-owned bealth care systems
and their physicsans and includes such leading health care orgasazations & Baylor Health Care
System i Dallas, Mayo Foundation & Rochester, Minnesota, and Cedars-Sinai Health System in
Los Asgeles. VHA bas more than 2,200 members in 48 states (excloding Nevada sed Uah). A list
of VHA's membership is mtached as Exhibit | and incorporated herein.  VHA is a for-profit
cooperative that was formed in 1977 10 pool the resources and purchasing power of several formerly
disparate community-owned hospetals. VHA's member organszations purchase a large percontage
of thesr sepplies and services under the more than 600 Novation contracts. From 1985 wanl January
1998, VHA had its own group purchasing organization, VHA Supply Company ("VHA Supply”),
that negotiated supply contracts on its members” behalf VHA Sepply was & wholly-ownad
subsidiary of VHA. In January 1998, VHA joined its puschasing business with UHC's o form
Novation, VHA aad UHC's jointly-owned GPO. VHA has a 77% ownership intorest in Novation
Manyy of the fraudulest peactices describod herein ongaated froms VHA Supply Company, which
cmployed these tactics throughout its existence. Novatsom - which was created by combemang UHC
and VHA Supply ssd s lasgely staffod by former employees of VHA Supply - continued to
perpetrate and expand the fraudulent practices of VHA Supply.

12. Defendast University HealthSystes Comscrtiuns (“UHC™) is an [1Enois corporatson with
its principal place of business at 2001 Speing Road, Suste 700 in Quk Brook, llinois. UHC is
alliance of appeoximasely 100 academic health centers natiomwide sad includes as its members such
leading teaching bospitals as NYU Medical Center, Yale-New Haven Hospital, Jobns Hopkins
Hospital, and Emory University Hospital. A complete list of UHC s members is attached as Exhibit
2 and mcomporated herein. Like VHA, UHC was formed 1o aggregate the resources and purchasing
power of teaching hosgetals and achieve operational efficiencics sad other economies of scale. In
Janwary 1998, UHC combined its purchasing business with that of VHA"s 1o form Novation, a VHA

5
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and UHC jointly-owned GPO. UHC has a 23% ownership interest in Novation, Prioe to 1998, UHC
opermted its own GPO - UHC Supply — and negotiatod supply contracts on behall of ies members.
Because many of UHC's member hospitals are part of publicly-funded universities, UHC «- and now
Novatson — uses a public competitive bid process in soliciting bids and awarding contracts. (In
contrast, before joining with UHC 10 forms Novation, VHA and VHA Supply Company did not
subgect its comtracts to public competitive bid.) UMC’'s member hospitals purchase a large
percentage of their supplies and services snder the more than 600 Novation cootracts.

13, Defendant Mealthcare Parchasing Partners Internatiomal ("HPPI™) is & Delaware
corporation with headquartces locatod at 220 East Las Colinas Boulevard in leving, Texas Like
Novation, HPP1 is a group purchasing organization that is jointly owned by VHA and UHC. HPPI
is engaged i the business of providing sccess 10 Novation contracts (sad subsoquently managing
the contracts) for those health care orgamszations who are not members of VHA and UHC and
otherwise served by Novation, Rather than commenity-ownod sad teaching hospitals, HPPI's over
5,000 customers consist largedy of physscian offices, chinics, home health agencies, ambulatory care,
and long-term care facilitics. A hist of HPPI's castomers s attachad as Exhibit 3 and incorporated
herein. HPPI was purchased by VHA m 1994, In Jansary 1998, at the same time that Novation was
foemed, UHC soguarod a partial ownership intorost in HPPE froms VHA snd bocase & joiat owner
{with VHA) of HPPL
[l JURISDICTION AND VENUE

14, This Court has junsdiction over the subgect matter of the Fodoral FCA acthom purssant
1028 US.C § 1331 and 31 US.C. § 3732a), which specifically confers perisdiction oa this Court
for actions brought pursuant to 31 US.C. §§ 3729 and 3730. This Court has purisdiction over the
subject matier of the Texas Modcasd Fraud Prevention Act (“Texas MFPA™) action purseant 5o 28
USC. § 1367 and 31 US.C. § 3732(b) because the Texas MFPA action arises from the same
transactions of occurrences as the Fedoral FCA action

15. This Court has persosal junisdiction over the defendanes parsuant o0 31 US.C. § 373a),
whach provides that *Tajny sction under section 3730 may be brought in any paducial distract 1n whsch

6
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the defendant, or s the case of multiple defendants, any coe defendant can be found, resides,
tramsacts business o in which any act proscribed by section 3729 occurred.” Section 3732(a) also
authonzes natsomwide service of process. During the relovant penod, defendants Novation, VHA,
UHC, and HPPI resaded andor tramsactod busaness in the Northem District of Texas.

16. Venue is proper im this distnict parsuant to 31 US.C. § 3732(a) bocasse defondants
Novatses, VHA, UHC, and HPPI cach can be found in, ressdes in, andfor transacts business in the
Northern Distnict of Texas and because many of the violations of 31 U.S.C. § 3729 described berein
occurred within thas yodicial district,

IV,  BACKGROUND ON GROUP PURCHASING ORGANIZATIONS

17. Inthe mad-to-late 1 980s, merpers among several of the Large bospual seppliers increased
their market power and helped dnive up the costs of medical sepplies and services. In response,
individual hospitals and health systems sought 10 increase their bargaining power by poarang together
lo form hospital buying cooperatives, known as group parchasing organizations ("GPOs™). By
pooling the purchases of their member bospitals and nogotialing group contracts Ke supplics and
services, GPOs could use volume prechasing as leverage 1o negotiate Jower pnces with supphiers.
Member hospatals would also be able %0 roduce thewr purchasing staffs, thereby lowenng operating
costs, as the GPO assumed their contracting functions.

I8, As the primary purchasing agent for its member hospitals, the GPO handles a1l aspects
of group contracting -- from drafteeg the request for proposal, soliciting and evaluating bids to
wwaeding and subsoquently managing the growp contracts. Once it has awarded a group contract 10
a vendor, the GPO notifies hospital members of its terms (Novation issees members 2 “Launch
Packet™) and hospital members buy dircctly from the vendor for the price specafied in the group
coatract. The GPO does not purchase any of the contracted supplies or services for its members noe
does it take custody of the supplics.

19. Although they have an ownership interest i the GPOs and are the beneficianies of the
contracting sorvices GPOs provide, neither the member hospitals nor their hospatal network pays the
GPOs’ operating costs. Instead, GPOs are primasily financed by the vendors with whom the GPOs

7
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contract through the use of "admemsstrative fees.™ Administrative fees are typically cakulated as »
percentage of cach hospital member’s purchases from a vendor.

20. To prevent these fecs from being trestod as a "kickback” or sllegal payment under the
Anti-Kickback Act, the GPO.industry convinced Congress to amend the Act in 1986 1o include a
safe harboe for administrative foes paid 10 8 GPO by a vendor, Sgg 42 US.C. § 13200-Th(d). In
defining what constitutes an sppeopriate administrative fee, the regulatons roguire that the following
critersa be satisfiod: (1) the GPO must have a writion agrecment with cach of its seembers under
which the fees (and its terms) are disclosed; (2) the sgreement must state that the feos are to be 3
percent or less of the purchase price of the supplies to be provided, or for foes above 3 percent, the
amount O maximum amount to be pasd by each vendor; and (3) the GPO mwst provide cach member
with an annual report listing the amount the GPO received from each veador s administrative fees
based on that member’s purchases. 42 CFR. § 1001.952())

21, To enable GPOs to calculate their administrative fee, vendors provide GPOs with
moathly reports listing, foe each of s members, the amount of supplies and services the member
purchased from the veador the previous month under a particular group contract of set of contracts.

22, Afler paying s opersting expenses, GPOs typically dissnbute any revenoe they eam %o
their hospetal members or hospital networks m the form of ssnual dividends, Where the
administrative fees the GPO recerves from vendors exceed its operating costs, 2 GPO should return
the surplus focs %0 the member hospatals'metworks in proportion (o the amount of purchases each
member made vader the group contracts.

V. DEFENDANTS' FRAUDULENT SCHEMES

23, Federal law makes it & felony to “solicit] ] or receive( | any remuncration (inclodmg any
kckhacks, Beibe or rebate) directly or imdsroctly, overtly or covertly, . ., in retum for purchasing, .
. . ondering, of arranging for or recommending perchasing, . . . or ordenag any good, facility,
servce, or slem for which payment may be made in whole or i part under a Federal health care
program [Medicare, Medicasd or TRICARE/CHAMPUS]™ 42 US.C. § 132a.7b(b) (crmphasis
addad).
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24, As the nation's largest GPO, Novation negotistes contracts on behalf of - and thereby
arranges for and recommends the parchasing of supplies and services for — moee thas 7,300 health
care providers (2,300 VHA and UHC Members and more than 5,000 HPPI customers) who
constitete 22% of the national market of staffed bods, 29% of total admissions, wnd 10% of toeal
surgerics, As Novation informs potential bidders in its Invitations-to-Bid, Novation's customers
represent greater than $19.6 billioe m actual anevsal purchasing volume and $32 billion in purchasing
polentzal. As these figures demonstrate, a contract with Novation can mean mallions of dollars in
sales and increased market share for the successful vendor who i awarded the group contract.

25, Rather than uso its comsaderable collective purchasing power 1o serve its customers (the
VHA and UHC Members sad HPPI customers) by awarding grosp contracts to vendors offering the
best product & the lowest price, Novation (and its prodecessor VHA Supply) - with the assistance
of VHA, UHC and HPPI - has oflen actad 10 mcrease its profits, and those of its officers and
executives, by awarding contracts 1o vendors who pay Novation the largest kickback, irespective
of the qualty or price of their supplies/services,

26. Atall times relevant to this Complasnt, meaning from at Jeast 1993 %o presenlt, Novatons
(and its peedecessor VHA Supply) has solicited and reccived from the vendors to whom it awands
contracts kickbacks and other tlegal remvencration as payment for awarding them group contracts
Unlike the adovmastrative foes vendors pay 10 GPOs, which are coadoned by Congress, these
kickbacks and other illegal remveneration are in no way tied to the administrative costs Novaton
mours in sanaging the contract. Nor are they calculated based oa clearly defined, objective critena
sach as the volume of purchases made under the contract by Novation's customers. Insicad, ey
are simply payments Novation requires vendors 1o pay up-front or throsghout the ke of the contract
for the privilege of being awarded a growp coatract and thereby gaiming access to Novation's 7,300
customers.

27. Sence these payments bear no relationsdep to the performance of the underlying contracts
(or the administeative costs incwered in managing those contracts), Novation regularly chooses
among the competing vendors based on who is willing to pay the most. Under this guiding business

9
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“prnciple,” Novation has awarded the majonty of its over 600 contracts to large vendors, who have
been able 10 pay the biggest kickbacks. (The vendors, in turn, inflate the prices they charge under
the contract in order %o recoup the costs of paying Novation the kickbacks and other illegal
remuneration necessary o win the contract. These increasod costs are ultimatcly bomne by the
insurers, both government and private, who reamburse the VHA and UHC Members and HPPI
customers for the costs of treating their insuredsbencficianies) Small vendors, possossing fower
fmancial resoseces butt safer ad more innovative products, Bave often becn unwilling oe snable 1o
make sech up-front payments and consequently are routinely shut out of Novation contracts.

28, At &ll tenes relevant 1o this Complaint, Novation (and its predecessor VHA Supply) has
concealed the existence of these kickbacks and other remuncration from the VHA and UHC
Members and HPPI customers, disguising the proceeds in “shad funds,” secret accousts and
unrelated business ventures. The overwhelming majonty of the monies remuncration recerved from
these kckbacks s retained by Novation, typically as kavish bonuses and “incentive™ compensation
fior its officers and executives” or as capital for finsscing new vesteres, such as the e<ommerce
company Neoforma, Inc. Novation distnbetes a modicum of its ill-gotten gains o the VHA and
UHC Members in annual dividends of its revessse as & way of lulling the Members into believing
Novation performs properly on their behalf and persuading them to continue 1o utilize its services.

29. Asa Senior Prodect Manager at Novation froes July 1995 1o February 1999, Relator was
respoesable for nogotiating and managing a portfolo of group contracts for medical surpeal supples
and services that was worth $243 million. During her sax months i this position, Relator was privy
to the mner workings of Novation's contracting process, inchading the critersa Novatson utibzed to
determine the vendors 10 whom it would award contracts. From her interactions with her supenors
Sherry Woodcock and Jobn Burks, among others, Relator quickly came 5o understand that ber
performance would be jodged sot meerely by her ability to deliver 10 the VHA and UHC Members

¥ 1a 2002, Nowation's Pessidert Mark McKorma carned $928,000 ($40),000 is sxseal base salaey.
$357.000 under Novabion's Ketention Loog-Term Incenmve Prograes; $145,000 wader Novation's Avousl lncentive
Plaey, and $25.000 under Novaton's Rewasding Excelence Incemtve Plan)

10
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contracts for the best supplies at the lowest prices, but also by the amowst of revenue sho was able
10 generate for Novation in the form of wp-front payments and other illegal remuneration, of which
the Members were not apprised.  Afer rasang concerns about these practices with Novation's
Human Resowrces staff, Seesor Management and In-House Legal Counsel and having those concems
summarily dismissed, Relator roalized that these frssdulent practices were not umgee 1o the
Medical Surgical Division but instead pervadod Novatson's business.  As described below, these
ilegal paymentsromuncration took a wide vaniety of forms.

A. Up-Front Payments to “Buy the Contracty”

. Joknson & Johnson's Asempt to Buy the IV Catheter Contract

30. One of the flest medical'surgical contracts 50 which Relator was assigned i her positson
& Semior Contract Manager at Novation was Contract No. MSS0208, a three-year contract for “TV
Standard and Safety Catheters and NOVAPLUS® [V Start Kits. " Usder this contract, Novation was
socking a vendor 10 supply IV Catheters as well as IV Start Kits under Novation™s private label
brand, NOVAPLUSE, 10 the VHA and UHC Members sad HPPI customers. This was the flest
contract for IV Catheters and Stant Kits put ot for public competitive bud since Novation was
foemed.

31, Shoetly after Relator received and opencd the bids on the [V Catheter Contract, sales
representatives from Johnson & Jobnson calied Relator %0 request a mecting with her to discuss
Johnson & Johnson's bed.  Relator agreed to such a mecting at Novation. Duneg the meeting, it
quickly became clear that the Johmson & Johnsom sales representatives had so substantive questicns
regarding the contract but rather had convened the meeting simply to ingaire about Johnson &
Johnson's prospects of receiving e bid award. Unwilling 10 provide this mformation, Relaor
called an abrept end to the meeting.

32. Having had their lobbying efforts rebuffed by Relator, the Johnson & Johnson sales seafl
contacted Relator's sepervisor, Sherry Woodoock, and amanged a private mecting with Woodcock
to which Relator was not invited. When Relator hater kearmnad of the meeting, she Became concerned
s to why she was being excluded and decided that, as the Senjor Product Manager responsible for
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awarding this contract, she would attend.  Early on in the mecting, while discussing Contract No.
MSS0208, “IV Standard and Safety Catheters and NOVAPLUSE IV Start Kits." one of the Johnson
& Joheson sales representatives asked Relator “How mech will #f take to get the comtract?™ When
Roelator appeared startiod and did not have a ready response, the sales repeesentative added, “Others
before you have done i.™

33. Offended by the raquest that she agroe 10 accept & kickback (the price tag of which she
was expecied 80 name) in exchange for awardiag the contract to Johnson & Johnson, Relator tumed
to her supervisce, Sherry Woodcock, and sad “Oh, no, This is illegal, and [ doa’t Jook good in
orange and 1 don™t Jook good in stnpes.” Shoetly thereafter, when the meeting had concluded,
Relator repeated her comcerns 1o Sherry Woodcock about what had just trasspered (1.6, Johnson &
Johnson's offer so pay Novation a kickback to obtain the I'V Catheter business) and askod Woodcock
whether she would like Relator 10 notify Jobn Burks, the former Head of Nowation's
Madcal Surgical Division, or whether Woodcock would rather do it. Woodcock assured Relator
that she would inform Burks,

M. Over the ensuing seven 10 ten days, when Relator would ask Woodcock if she had
spoken with Burks yet, Woodcock's standard reply was that she had beon unable 1o get 10 1L
Frustrated by Weoodcock's apparent unwillingness 1o address the issoe, Relator spoke with Burks
hersell. According 8o Berks, while Johnson & Johnson's actions may have been uncthical, he did
not consider them 1o be dllegal. Burks believed that Relator's suggested action - disqualifying
Johnson & Jokesoa™s bid — was 100 harsh s punishment. Afler Barks refusad 10 take action against
Johnson & Johmsom, Relator next took the matter 1o Novation's Human Resources staff, William
Laws, Jr. and S¥aricy Lopez, and in-house counscl, Gerry Rubin, but was similarly rebufled

35. At the same time that she was being stoeewallod by her superiors on this front, Relator
also was begrmng 10 have concerns about the way in which other Novation contracts, including the
Can-Liner Contract (discussed below), kad been awarded. Shortly after voicmg these concems,
Relator began 1o recarve criticism about her job performance, was ostracized by ber co-workers, and
quickly tormunated.
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36, With the new found perspective on Novation's contracting process gained from her work
on the IV Catheter and Can-Liner Contracts, Relator came 1o realize wiat was evident from Johnson
& Joboson's question'comment (“How much wall it take 10 get the contract? Others before you have
done 1.7), Lg., that it had boen, and contanmed 10 be, the practice of Novation (and its predecessor
VHA Supply) 10 award contracts 1o large vendors like Johnson & Jodason because of the amount
they were willing %o pay Novation in up-fromt payments and other illegal remuneration. Under thas
standard operating procedure, Novation (and its proadeccisor VHA Supply) would suggest to veadors
the smount of moncy it needed to receive up-front to award them the contract; the vendors, who were
typically larger companies like Johnson & Johnson capable of payisg sach sums, pasd Novation
these momacs to obtain the contract; and Novation uitimately awarded the contracts %o those vendors.

37. Relmtor's refusal 10 play by these rules in the course of her work negotiating the 1V
Catheter Contract (and later the Can-Liner Contract) repeesented an unexpectod (albait shoet-lived)
departure from the norm. Although Relator did not awsed the IV Catheter Costract (o Johnson &
Jolnson i exchange for a kickback as had beea the poior practice of Novatio'VHA Supply (as
dscussed below, Relator swarded the Contract 10 Becton Dickinson), this was the first and st
contract Relator ever negotiated for Novation. Novaton fieed her before she could interfere with any
further contracts

3. At no time did Novation or its predecessor VHA Supply inform the VHA and UHC
Members xad HPPE customers that it was their standard practice to solicit and receive kickbacks
fromn vendors, as they had dose with Johnson & Jehason on several previous occasions, in exchange

for awanding them contracts
b2 Becton Dickinson s $100,000 “Donarlon ™ 10 Novatiow in Connection with
Winning the IV Catheter Contract

}9. In addition to Johnson & Johnson, the other primary vendor 1o submit a bad on the IV
Catheter Contract was Becton Dickinson and Company (“Becton Dickinson™). While evaluating the
Joboson & Jobason and Becton Dickinson bids under the traditional criteria of price and product
Guality to determine whach vendor 1o recommend %o Novation management, Relator was pressured
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by her managoers 1o consider what revenue cach bidder would be able o provide Novation.

40. In response to thas prossure, Relalor implemented a rovenpe-generating plas that had
recently been imstiated by other Senior Product Masagers a1 Novation. Under this plan, Relator
solicited from bidders broaxe, silver, and gold-level “sponsoeships™ of Novation s latest Information-
Technology project, “VHAsCURE net,™ an intranct developed by VHA 10 ensble VHA members
%o communicate with one another over the Iatemet.  Although to the objective observer these
sponsorsiap payments appess wholly unconneciad %o the underiying contract, both Novatsos and the
bidders understood that such “sponsorships™ would buy favorable comsaderation from Novation in
making its bid awad. Such “spoosorship™ payments were over ad  above the
administrative/mazketing foe (expeessed as a %-of total sales made under the comtract) that vesdors
like Becton Dickinsom had agread (o pay Novatson 1o cover its costs for administenag the contract.

41. In respomse 1o Relator’s request for VHAseCURE net donations, Becton Dackinson
agreed 1o pay Novation $100,000. Becton Dickinson's willingness to make such a payment was oae
of the factoes Relator comsedered o decidiag 1o recommend Becton Dickinson as the peoposed
recipiont of the IV Catheter and Start Kt contract.  Shortly afber approving Relasoe™s
recommendation, Novatoa swseded Becton Dickinson the contract and Becton Dickinson sent
Novation a check for $100,000 . Sog Exhabit 4 ($100,000 check), which is iscorporated herein,
Semsor managesent at Novation commended Relator for her work in procunag this and another
“sponsorship™ payment from vondors. Sgg¢ Exhibit § (e-maal from Novation |-T Manager to Relator),
which is incorporated herein,

42, As nis chasactierization of the payment on the face of the check - “Marketing Fee/Sole
Awaed” - reveals, Becton Dickinsom made this payment to Novation m onder 10 receive the bid
award. Jd. At po tme did Novation ever disclose the existence, amount or purpose of these

“sponsorshep”™ payments 1o the VHA sad UHC Members and HPPI castomers.
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3. Becton Dickinvon's $1 Million Payment In Connection with Winning the
Needle Contract

43. In the course of negotiating Contract No. MSS020B, “TV Standsd and Safety Catheters
ad NOVAPLUS® IV Suan Kins,™ Relator had frequent dealings with Kovin Mooneyham, & sales
masager al Becton Dickinson, and had camed his trust and respect. In late 1998, shortly after
Relator awarded the [V Catheter Contract to Becton Dickanson, Mooneyham called Relator at work
and asked her 10 meeet him for lunch 10 discuss concems he was having about activities taking place
between Becton Dickinsom and Novation regarding ssother speoming contract.  Over lanch,
Mooneyham complained to Relator that Becton Dickinson had agread 1o pay Novation large sumns
of moacy in order 10 secure “a buge Novation contract™ that was coming up for bid. In shory,
Mooneyham claimed, Becton Dickisson was “buyisg the business,” | ¢, paying Novation an up-front
foe 10 gearantoe that it will be awarded the contract.

44, From the goings-on in Novation's Medical/Sargical Division, Relator know that the
contract 1o which Mooneyham was referring was Novation's upconsng three-year contract for
hypodermic neadles and syringes, a big ticket itom for most hospitals and therefore a highly valuable
contract. Relator later learned that Novatioa had, in fact, awarded the neadies and syringes contract
10 Becton Dickanson sad Becton Dickinson had paid Novation $1 million in advance as a “special
marketing fee.” Thas S1 mullion foe was over aad above the admissstrative'marketing foe Becton
Dickinson had agreed to pay Novation over the life of the contract based on a percentage (3%) of
the total sales made by VHA and UHC Members under the contract.

45. Relaor bas information sad belicves that Novation never disclosed 1o the VHA and
UHC Members and HPPI customers the fact that it had received e payment from Becton

Dickinson in connection with awarding Becton Deckinson the neodle contract.
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4 “Fee Enhancements” By Distributors

46, [n addition to choosang the manufacturers 10 whoes it will award contracts, Novation also
controls the distnbation chamaels for the products purchased under its contracts. For cach of its
product lines, ¢g, medicalsuegical supplics, dictary aad food services, Novation awards an
exclusive right 1o distribute the products purchased under its contracts 10 & fow scloct distnbutons
whom Novation calls “Authorized Distributors.” For their services in distributing the prodects,
Authorized Distnbators sre paid “dmtnbation service foes™ by the VHA and UHC Members and
HPPl customers. The distibution service feos, also known as “the Distnbution Mark-Up Fees,™ are
added to the price of the prodocts/'services and are calculated based on the total volume of distributed
purchases made by the Novation customes,

47, Like its Ivitations-to-Bad to manu facturers, Novatson's lsvitations-10-Bad to distnibatorns
are supposad 10 be a public competitive bid process. However, as is the case with masufacturons,
Novation awanrds the distribution contracts based oo which distributors are wilkng to pay Novation
the largest kickback or other illegal remuncratsion.  Relator Bas information and bebeves that
Novation has failed 10 inform the VHA and UHC Members and HPPI customers of the existence or
amoet of these illici payments.

45, Like the “sdmmmastrative'marketing™ foes it charges manufacturers for the cost of
administoring the contract (descnbed below ). Novatson also roguires distnibutors 10 pay it & monghly
fee hased on the total purchases of products made by its customers. Alhough Novation provides
dstributoes with & minimum percentage for what this fee must be, Novaboa leaves it %0 the
datnbutor”'s discretion 1o propose the amount of the percontage. Se¢ Exhibit 6 a1 7 & 13 (Invitation-
to-Bid Long Term Care Distnbution Services), which is incorpocated harom.  Under such liberal

conracteg guidelines, Novaton regelarly solicited and accepted lavish foes from distnbutors
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exchange for awarding them an ssthorized-distnbutor contract

49. In addition to the monehly fee, Novation also encouraged bidders 1o propose foe
enhascements - ways for distributors “to cabance the foe paid 1o Novation™ — aad additsonal fees.
Id. a1 13. These enhancements and additional fees had no relationshep 1o the underlying contract sd
were just another way for Novation 1o iscrease its revenue, [d, Relator has information and belseves
that Novation routinely awarded distnbution contracts to large distnibetors ke Caadinal Health, Inc.,
Allegiance Corporation, and Owens & Minor, Inc., who were willing and able 1o pay Novation the
largest foe enhancement, “additional foes,” or other illegal remuneration.

50, Like massfacturcrs, distribulors also seck 10 recoup the coats of making these illegal
payments to Novation. While masufacturers do so by increasing the price of the products'services
themselves, dstnbutors recoup the costs by bualding them o the distributor mark-up fee that is
added 10 the price of the goods and sarvices, which further inflales the price paad by the Novaton
customers and ultimately bome by the privise insurers and government bealth insurance programs.

B.  =AdministrativeMarketing Fees”

S1. Inits kmvitations-to-Bid, Novation roguires all prospective badders 1o me lude infomsation
on “marketing foes” to be paid %o Novation and to calculate those foes as a porcentage of sakes made
under the contract. S¢¢ Exhibit 7 (“Novatsoan 2001 Invitation to Bad, Enteral Products Bid™) at 10,
which is ssoceporatad berein, Novation does not prescribe any lauits on the size of the marketing
foc that it is willing % accopt (or that bidders may offer). [ Contrary %o the safe barbor
requirements regarding appropeiaste GPO fees, Novatioa routinely has solicited and acoepted
marketing fees that greatly exceod the 3%-of-sales threshold and fasled to mform the VHA and UNC

Members or HPPI customers of the amount of the marketing foe they have agroed to receive.
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52. According %0 a Novation “Coetract Administration Fee Report,™ as of November 18,
1959, Novation had accepted administrative/marketing fees above 1% om at beast 186 or 31% of its
600 comtracts. Se¢ Exhibit 8 (Contract Administrations Fee Repont), witich &5 incorpoeated herein.
For many of these contracts, Novation received administrative marketing foes as high as 30% ofltotal
sales made by Novation’s castomers under the contract.  For instance, Novation received 3%
administrative'marketing foes on Contract No. RX 132 (NOVAPLUSE Ommipaque, Nomome
Contrast Media, Hypaque) with Nycomed, Inc. and Contract No. RX34160 (NOVAPLUS®
Diltiazem) with Ben Venue Laboratones - Badford Laboratorses. |d, a2 20 & 28,

/. Major Pharmacentical Manufocturers Pay Novation Some of the Highest
“Adminictrative’Marketing Fees™

53, Pharmmaceuticals are the largest product line in Novation's contract poetfolio. Of
Novation's 600 contracts, 275 or 46% are contracts with magor pharmaceutical massfacturens for
the sale of a wide arexy of pharmaceutical products. a1 17-31. Relative 10 other manafacturers,
pharmaceutical manufacturers also paid Novation some of the bighest admemastrativo'marketing fees.
In addition %o the two pharmaceutical manufacturers listed above (Nycomed, Inc. and Bodford
Laboratones ) as having paid 305 adssmastrative'marketing fees, the followwng are examples of some
of e other pharmaceutical manufacterens from whom  Novatioa received  excessive
administrative'marketing foes: Dupoat Nuchkear (Novation Contract No, RX64140) “NOVAPLUS®
Dipyndamole,” 25% administrative/marketing fec; Bristol-Myers (Novation Contract No, RX019)
“Multisource Astidwotics.” 158% administrative’'macketing foe, Abdott Laboratories (Novation
Comtract No. RXE0010) “Small Volume Impectibles Including Carpugect,”™  14.5%
administrative'marketing foe; and Merck & Compamy (Novation Contract No. RXE1080) “Cozsar,

Fosamax, Hyzase, Mefoxin, Mevacar, Pepeid, Prissaxin, Primivil, Proscar, Recombivax, Timoptic,
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Trusope, Vasotee, Vaccines, Zocoe,™ 200 adeinistrative'marketing fee. 4

S4. Relator has informaton and believes that Novation has failed to mform the VHA and
UHC Members and HPPI customers of the amount of any of these administrative/marketsng foes that
i has received and continpes to reccive from pharmaceutical companies.

2 Otker Excesvive “Adminivrotive’Merketing Fees™ Paid by Becton
Dickinson and Herisogpe Bag

55, Befoee awarding a contract, it was the customary practice of Novation's Senior Coatract
Managers lo prepare an “Executive Summary™ setting foeth thewr recommendatson om and supporting
rationale for which vendor should receive the bid award. The Semmary was distributed exclusively
10 fop managenent at Novation, incladisg e head of the Division in which the Sesscr Contract
Manager worked and Novation's Vice-President, for their spproval. Al no time was the Executive
Summary given %0 the VHA and UHC Members and HPPI customers.

56. Once the contract was awarded, the Semor Contract Manager distribetes a “Launch
Packet™ 10 the VHA and UHC Members asnouncing the recipient of the bid award, descritang the
supphics beang offered and providing other infoemation necessary for making purchases under the
contract. At no time is any menticn made of esther Novation's receipt of o¢ the amount of the
“marketing fees™ and other remuncration pasdto be paid 10 Novation by the succesafisl vendors,

57. Antached as Exhibets 9 and 10 to this Complaint, and incorporasted herein, are copies of
two Executive Summanes Novation prepared that demonstrate Novation's and VHA's receipt of
marketing foees well above 3% of 1otal sales on fosr contracts. [ the Executive Sunumary for
Contract No, MSS020B, “IV Catheters and Start Kits,"” it is noted that Becton Dickimson - the
recommended budder - has offered to provide Novatioa a marketing foe of 9% of total sales of the

NOVAPLUSE products, Novation's private label beand. Exhibit 9 2 4. After receiving approval
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flor this recommendation from Joba Burks, Novation's former Head of Medical'Surgical Contracts,
ad Mark McKenna, Novation's former Vico-Presadent, the contract was awarded 10 Becton
Dickinson under the 1eems of its bid, which incladed paying Novation a 9% marketing foe. Novation
never informed the VHA and UHC Meombers or HPPI customers, either orally of in writing, of the
amount of this marketing fee.

53, In describing the marketing foe 10 be paid by Becton Dickinsoa, the ssthor” of the
Executive Summary also notes that Becton Dickinson's 9% foe represeniad an increase of Detween
| o &% above the marketing foe VHA bad received under its prior contract for “TV Catheters and
Start Kits™ of between S and 8%, Exhibit 9 @ 4. Accoedingly, as this docament ilbustrates, before
e sdvent of Novation, VHA had also been recornving marketing foes above the 3% thecabold as pan
of the VHA contract for “IV Catheters and Start Kits” that proceded Novation Contract No.
MSS0208. Relasor has mionsation and belicves that neither VHA nor VHA Supply ever informed
the VHA Members, cither orally or in writing, of the amount of this marketing fec.

$9. After its formation in Janeary 1998, Novation expenenced a transition penod during
which it phased out current VHA and UHC comtracts and replaced them with new Novatioa
contracts.  'Wiath Costract No. MSS0310, “NOVAPLUSE Cas Liners,” Novation sought w
consohidate VHA and UHC's separate can liner contracts inlo a mew Novation contract. Ia the
Executive Summary for this contract, the author recommends that the Novation contract -~ avaslible
%0 both VHA and UHC Members (and HPPI customery) - Be awaedad 1o Hentage Bag under the
same terms as those m VHA Supply’s carrent can-lmer contract with Heritage Bag.  Exhibit 10 &t

1-3. Among the reasoas cited for recommending Heritage Bag s that the marketing fee Hentage Bag

¢ Akhough get s planafTrelas o hszed as D ashev of this docuseeat, every Exocutve Suxsrary the
wrote st Nevation, incloding this one, wan Soroughly revised by ber masager, Sherry Woodiock, befere #f wan
dutiiteted 1 Novation masapesxmt

20

Lipari vs. Novation
194

08-3187 Medical Supply Chain vs. NeoformaVolume XXIV 9197



Case 3:03-cv-01% Document 1 Filed 07/1 5/2006 Page 22 of 52

was offering - $.19% of total sales — &5 6% higher than that being provided by UHC"s supplier,
Baxter Tennaco, under UHC's comtract. [d w2

60. After recerving approval for thes recommendation from Joha Burks and Mark McKenna,
Novation awarded Contract No, MSS03 10 1o Heritage Bag under the same terms 25 the contract with
VHA, which incloded the payment to Novatiom of an £.19% marketing fee.  Novation never
informed the VHA and UHC Members or HPPT castoesers, either orlly or in writing, of the amount
of this marketing foe,

61. The Execetive Summary for Contract No. MSE03 1 0 also makes clear that, like Novation,
VHA Supply had also been recesving a marketing fee from Heritage Bag of 8.19% wnder its comtract
with Hervtage Bag — the peadocessor to Novation Contract No. MSS0310. Sgg Exhibit 10 at 1.3,
Relator has information and belioves that neither VHA nor VHA Supply ever mfonmed the VHA
Members, cither oeally or in writing, of the amount of this marketing foe.

62, Relator also has information and bebieves that unce 1995 Novaton's pradocessor VHA
Supply routinely sobicited and received marketing foes of at Jeast 10% on its commtiod programs,
incloding the “"Opportunity 1™ and “Opportunity 11" Programs. (Under these programs, a VHA
Member could receive discounts ofT of the contract’s base peice by commueting to buy a large fixed
percentage of itx supphics ~ typically betweon 80 and 95% - under the contract) Relator has
information and belicves that neither VHA nor VHA Supply ever informed the VHA Membens,
exther orally or in writing, of the amount of these masketsng fees.

: 4 Novation's Prefevence for Higher Priced Goods Becanse They Serve To
Increase Itx “Administrative/Marketing Fees™

63. By requiring Bl its ademmistrative'marketing foes be expressed a5 a percentage of the

total sales made under the comtract (and routinely suggesting 1o bidders that the percentage should
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excoed 3%), Novation has an interest in awaeding coatracts to the bidder with the highest priced
poods because hagher prices yickd hagher marketing fees. At all times relevant 1o this Complunt,
Novation routimely chose to awsed contracts 10 vendoes offenng the largest marketing foe (cither by
vartue of the percentage of sales, hagher prices or combinalion of the two) over competing vendors
offering goods of comparable quality and lower pnces than those of the chosen vendor.

64. For example, during the Summer of 2001, Novatson issued an Invitation-so-Bud oo a
Novation contract to supply endo-mechamecal products 1o its customers. Among the veadors who
subsmatiod bids o Novation were Johnson & Jobason and Unitod States Surgical (U S, Swrgical™).
Inits tod, U.S. Surgscal offered the endo-msechasscal products at prices significantly lower than those
offered by Joheson & Jobason. Afer performing markel reseasch, Novation found ULS, Surgical's
products were of comparable quality to that of Johnson & Johnsom's. Despite the potential cost-
savings 10 its customners, however, Novation awarded the contract 1o Johnson & Johnson.

65, Primary smong Novations reasons for choosing Jobnson & Johnsos over US. Surgical
was the fact that U.S. Surgical's significantly lower prices would have greatly diminished the
marketing foe that Novation would receive. Relator has informantion and believes that Novation
never infoemed the VHA ad UHC Members or HPPI cestomers of the specific details of the
vendors” bids (mcluding U S. Surgical s significantly lower prices and comparable quality) or the
real reason for its decision to choose Johnson & Johnsom over U.S. Surgical - a feared reduction in
its marketing fee.

[ o Payments for Products Offered Under Novation™s Private Label Brasd,
“NOVAFLUSE"

66. As Senior Prodect Mansger in Novatioa's Modical Surgacal Division, Relator was also

responsible foe increasing vendoes' participation in Novadoa's privae ladbel beand program,
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NOVAPLUSE. NOVAPLUSE was an outgrowth of a similar provate label program, VHA PLUS
(“Prices Lowered Utilizing Standardization™), started by VHA Supply in the 1980s, Like VHA
PLUS, the stated goals of NOVAPLUS® are %0 belp the VHA aad UHC Members and HPPI
cestomens achiove cost savings and the benefits of product standardization by havieg vendors sell
their products under Novation’s povate "NOVAPLUSE™ label. In practice, however,
NOVAPLUSE is simply another Novation scheme 10 generate more revesue withoet the knowledge
of, and ofien at the expense of, the VHA and UHC Members and HPPI customers, whose interests
W 35 supposed to serve.

67. Although made 10 sound like generics, the NOVAPLUS® produces differ from generic
peoducts in 2 number of important ways. With generics, cost savings are achicved because &
manufacturer & able 10 produce an oguvalent product more cheaply than the mame-brand
manafacturer. However, neither Novation nor its prodecessor VHA Supply manufactares any
peodects, [mstcad, Novation (like VHA Supply before i) simply supplies the name.  After
manufacturing the peodects, the manalacturers simply affix the NOVAPLUSE kabel (in licu of their
own label) to thewr products, As explained m moce detal] Below, rather tham save Novation's
customers moncy, the addition of the NOVAPLUS®E name does litthe more than create additional
costs, such as “srademark and licensing™ foes, that cause the prices of the NOVAPLUSE products
%0 exceed those of the identical peodacts withost the NOVAPLUS® label.

65 Rather than providing the VHA and UHC Members and HPPI customers with cost
savings, Novation routinely comvinced vendors 10 sell their product under the NOVAPLUSE label
at a price significantly Mgher than what they were offening for the same product under thor own
label. For thew participation m this scheme, Novation routinely offered to share with the vendors

a percentage of the profits gained by charging the Members the increased NOVAPLUSE peice.
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69. For mstance, afier it had received and opened hids om & recent comtract for blood
collection tubes, Novation approached Retractable Technologies Inc. ("RYI™), one of the bidders,
sdout the possibility of selling its blood collection tube holder to the VHA and UHC Members and
HPPI customers ender Novation's private “NOVAPLUSE" label. Although, in its bad, RTT had
offered to sell its tube holders for 27 cents per unit, Novation proposed that RTI could sell the same
tube holders 1o Novation's customners for $1 per unit - a 2% mark-up — simply by changag the
label to Novation's NOVAPLUS® brand. In exchange for RT1's cooperation m this josnt venture,
Novation agreed to share with RT] a percentage of the profits from the 270% mark-up.

70. Although RT1 rgjected Novation's offer, Relator bas mformation and believes that
Novation consummatod many similar deals with other, less scrupulous vemdors,  Relator has
information and believes that Novation sever informed the VHA and UHC Members or HPPI
custiomers of the torms of these daals, imcluding the fact that Novation had asranged to have vendors
sell the NOVAPLUS® products at prices higher than those charged for the same product without
the NOVAPLUS® label and kept the peofies.

TI. To participate im Novation's privae label program and sell products emder its
NOVAPLUS® brand, manufacturers are roguared to pay Novation a “trademark and becnsang” fee.
Deospite its namme, the “trademark and licensing™ fee &5 not a fixed foe that comresponds 1o the costs
Novatoa will mscur obtaining a tradomark and license for a sanufacturer’s prodect. Instead, like
it “administrative/marketing” foes, Novation roguires vendors to offer Nowvation a percentage of the
total purchases of NOVAPLUSE products made by Novation's customers under the NOVAPLUS®
contract. The “trademark and beensing™ foe i in addition o the “administrative/marketing™ fee
Novatioes charges. By giving manufacturers the ability 10 name the amout of this fee, Novation

encouraged manufacturcrs 10 bid up the percentage of 1otal sales they woro willing to provide 25 &
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trademark and licensing fee and routsely awsedad the NOVAPLUS® contract 1o the highest bidder.
Qui tam plastiff has information and believes that Novation failed %o inform the VHA and UHC
Members and HPPI customers of either the existence or amount of these fees, bet alone the method
by whach they were cakeulsied.

72. Like the mark-up described i paragraphs 26, 27 and S0 above, the costs of sech
“tradessark and licensing™ snd “adminsstrative'msarketing™ fecs are built into the perices of the
NOVAPLUS® products. Therefore, contrary to thew purported cost-snvings bencfils, the
NOVAPLUS® products routinely are more expensive than identical products sold withost the
NOVAPLUSE label. In her position as Semior Product Manager &t Novatioa, Relator bad the
oppoctunity %o speak with Novation's Authonzed Distributors. Becasse they carry & wade range of
products and could draw direct price compansons, many of these distnibutors remarked to Relator
how the NOVAPLLUS products were more cxpensive than the same products offered under the
manufacterer’s label, For instance, one distributor observed that its costs for a case of Amencan
Health Products ("AHP") gloves sold under the NOVAPLUS® label wore $1 moro than those for
a case of the same gloves sold under AHP's label

73, Because these practicos are 5o lucrative, Novation has boen aggressive in trying %0 get
manufacturers 10 agroe %o sell thewr products under the NOVAPLUS® brand. In its Invitations-to-
Bid om contracts, Novatwe informs peospective bedders that thewr wallingness to consader “a private
label strategy under the NOVAPLUS label™ is a plus factor that Novation will consider - along with
other “Non-Financial Award Critenia™ « in determmaning who will recarve the bid awand, So¢ Exhiba
Tat 12 & Astachmment B & 6. However, Novation's intemal documents show that a badder's
willingness 10 sell products ender the NOVAPLUS® lsbel 15 given much more weight i choosing

the ssccessful budder, In a shideshow prescstation o s Semior Product Managers desenbing
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Novation's “Supplier Selectioa Critenia,” Novation includes “Private Label™ in with Price, Marketing
Fees, snd Comenitiod prograems, as cne of the Financal Critersa it will conseder. Sog Exhibit 11
(Novation Shdes), which is imcorporated berein. As of Scptember 28, 2001, Novation clumed o
have 75 agrecements with 42 vendoes 10 sell products under the NOVAPLUS® label, repeosenting
$1.2 bilhon in annual sales.

D.  Conficts of Interest/Beneficial Business Refationships

I. Nepotivan/'Cromyise with Heritage Bag
74. Another cae of the first modcal'surgical contracts 1o which Relator was assigned in her

posation a8 Senior Contract Manager at Novation was Contract No, MS00210, a @eee-year contract
for “NOVAPLUS® Can Liners.” Under this contract, Novation was secking a vendor 10 supply
trash can liners 1o the VHA aad UHC Members sad HPPI customers under Novation's private label
brand, NOVAPLUSS®, This contract was the first can-liner contract put ot for public competitive
bid since Novation was formed. (Novation Coatract No. MSS03 10, the predecessor to MS00210,
wis an interim contract under whach Novation extendad the tenms of VHA Supply’s previous can-
liner contract 1o the UHC Members until the above-referenced contract could be awarded by public
competitive bid.)

75. Shonly after starting at Novation, Relasor met with her supervisor Sharry Woodcock o
discuss the comtracts she had been assignad, When their discussions tarmed to Contract No.
MS00210, “NOVAPLUSE Can Liners,” Woodoock started to sugh and told Relator that ths
contract had always belonged 10 and would always beloag o Hentage Bag Company (“Heritage
Bag™) sed that the last person who trsed %0 remsove it from Heritage Bag almost lost his job. When
Relator asked why Heritago Bag deserved such special treatment, Woodcock repliad that Heritage

Bag was represented by John M. Doyle, the founder and former Prosident of VHA Sspply.
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76, At first, Relator tried ignoring the comment and went about the business of preparing
to put the contract out for bid. Relator conducted some preliminary market research and discovered
that at Jeast three vendors had can liners with prices lower than Heritage Bag. Dunag Relator’s
pervicws with these vondors, each expressad surprise at her interest i their can-liners and stased
that, since Heritage Bag has had VHA Sepply/Novation's can-liner contract for the kast 13 yeaes,
they bad Mttle bope of ever getting it away from Hertage Bag. [n the meantime, Sherry Woodoock
continued 10 make comments to Relator that the spoommng can-liner contract should be awarded 10
Hentage Bag

77. Iacreasingly concenmed by these comments (particularty i light of ber discovery thal
competitors’ can liners wore cheaper), Relator went 10 speak with Bead Mohler, the Novation
contracting officer reputed to have almost lost his job for trying to wrest the can-liner contract sway
from Hentage Bag. Mobler confinmed that the can-liner coatract belonged to Hertage Bag because
its representative, John M. Doyle, was the founder and former Pressdent of VHA Supply and advised
Relator not 10 “rock the boat™ (1.e., recoemmend awarding the contract %o another vendar) because
“you canmot win,”

78. In December 1998, John M. Doyle, his son, and other representatives of Heritage Bag
wok Relator 1o dinner at Nowport's Scafood in Dallas. At this dinner, Joha Doyle asked Relaor
what its competitors were bidding on the upcoming can-liner comtract and sought confirmaton that,
given its history with VHA Supply, Hentage Bag would, in fact, be awarded the contract. When
Relator refissod to answor, stating that these were improper questions, Doyle’s soa became visibly
angry, at which point Johm Doyle reassered him Heritage Bag had been around for 2 loag time (a8

compared 10 Relator's short tenure at Novation) and that he would “take care of her [Relasor]™
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79, Convinced by these ovonts that Novation would reject ber recommendation to award the
Can-Liner Coatract 10 any vendor other than Heritage Bag wmespective of a vendor’s moee
competitive poicng. Relator informed her supervisor Sherry Woodeock — in froet of the entire
contracting staff of the Modical Surgacal Division (gathered at a holiday dinner) — that she mo longer
wanted 10 manage the Can-Liner Contract since she had been informed that she would be fired if she
did not awasd it 1o Hertage Bag. Woodcock agreod to take over the contract.

80, Shortly after raising these (and other) concems about Novation's confracting process and
rebufling Joda Doyle over dinner, Relator experienced a deamatic change in her work envirooment.
Among other things, where before she had received peaise and camaradene, she started receiving
cnticesm about her work performance (including a detailed “performance improvement plan™), was
alienated by her co-workers and quickly termenated

B1. Novation ultimately swarded the Can-Liner Contract %0 Heritage Bag. Se¢ Exhibit 12
(Novation Launch Packet for Contract No. MSOG210), which is incorporatad heresn.  Relator has
information and believes that the basis for awasding Heritage Bag this and every other can-liner
contract for the past 16 years was as a pay-0fT %0 John Doyle (who received & comesission for every
liner sold under the contract) for has having agroed in 1986 to resign a8 President of VHA Supply
amadst accusations by three female employees of sexual harassment and sox discrimasation,
Hentage Bag won its first can-lser contract from VHA Supply shoetly after John Doyle bogan work
a8 its repecsentative and has held the Can-Liner Contract unimerrupted over the succeeding 16 years
while Doyle has continued as its representative.

82. Relatoe has mformation and believes that acither Novatson nor VHA has ever informed
the VHA and UHC Mombers and HPPI customers of the deal that VHA Sepply struck with John

Donle, Doyle's current ties to Heritage Bag and previous affiliation with VHA Supply, or the roke
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these Factors have played in guarantecing Hentage Bag cach of the can-lmer contracts since 1986,
dospete the fact that there have boen other baddors with less expensive can limers. [ its Launch
Packet for the most recent contract, which was distnbated to its customers, Novation failed o
include among the reasons hsted wnder “Award Rationale™ for awarding Contract No. MS00210 wo
Heritage Bag cither its commatment 80 Doylo or the existence of other vendors with prices Jower than
Heritage Bag. Seg id,

2 Owning Stock in Vendors to Whom Novation Awarded Contracts

£ At all mes relevant 10 Sus Complaint, Novation, VHA, mad UHC, as well as twop
executives al these companies with considorable mfluonce over contracting decinons, ownod
sigmeficant stock holdings in and bad mutually beneficial business dealings with the vendors o
whom Novation awarded contracts. Several of these executives also sat on the vendors” Board of
Directors. Rather thas award contracts based om objoctive entenia ke guality and peice, Novation
routinely awardod contracts to vendors in which Novation, its parent companies VHA and UHC, and
officers of these companies had a perscaal fisancial andior business interest.  Relator has
information aed believes that Novatson, VHA sed UHC failed 10 informs the VHA and UHC
Members and HPPT customers of these ownership imterests or busaness dealings and the role such
imerests dealings played m awarding contracts 10 these vendors.

E4. Atall temes relevant 10 this Complasse, Novatson has had ssgnificant stock holdings =
vendors 10 whom Novation has awarded contracts, including Johnson & Jobeson and Tyco
Internatsonal Lid. (“Tyco™). As of November 18, 1999, some of the contracts Novation awanded to
Jobason & Johnson while it held Johnson & Johnson stock were as follows: Novation Coatract Nos.
CEIL6 (Pormble Blood Pressure Monitoring Systems), HPMO3S (Baby Products), LABSS

(Chemistry  Anallyzers), MS607 (Sutures, Endo-Mechanicals), MS$0142 (Ressable Sunpcal

9

Lipari vs. Novation
203

08-3187 Medical Supply Chain vs. NeoformaVolume XXIV 9206



Case 3:03-cv-01ﬁ Document 1 Filed 07/1 5/20(& Page 31 of 52

Irstruments), and RXS6100 (Baby Bath, Shampoo, Powder).

§5. Kendall Sherwood-Davis & Geek (“Sherweod”), Sherwood Medical, and Kendall
Healtheare Products Company (“Kendall™) ace all subsidianes of Tyco. As of Novessber 18, 1999,
some of the contracts Novation awanded 1o Sherwood while it held Tyco stock were as follows:
Novation Contract Nos. CE195 (Thermometers), HPMOS3 (Neadies & Syringes), and MS644
(Neadles & Syringes). As of November 18, 1999, some of the contracts Novation awarded 1o
Sherwood Medical whale it held Tyco sock were as follows: Novation Contract Nos. RX146
(Thermazene Cream) and RX81460 (Silver Sulfadianne & Petrolatum Gaure). AsofNovember 18,
1999, soese of the contracts Novation awarded to Kendall whale it held Tyco stock were as follows:
Novatsom Contract Nos. MS153 (NOVAPLUS® Endotracheal Tubes, Trachoostomey Care Kits,
Open Suction Catheters ), MS&0% (Vascular Therapry Produocts), MS642 (Weund Care Products), and
MSEO010 (Bandages, Dressings, Sponges, Gauze).

B6. At all times relevant to this Complaint, VHA and UHC have bad significant stock
holdings in vendoes %0 whoen Novation bas awarded ccatracts, mcluding Neoforma, Inc.
("Neoforma™). On Jely 26, 2000, VHA, UHC and Novation estered into an outsourcing and
operating agroement with Neofoema, under whach VHA and UNHC collectively received 45% of
Neoforma's outstanding common stock and Neoforma agreed to create and manage an on-hae
marketplace - called Markegplace@Novation™ — through which the VHA and UHC Members and
HPPI castomens can onder products under the Novation contracts. On Jasuary 25, 2001, VHA and
UHC increased their holdings 10 60.9% of Neoforma's 1otal outstanding common stock.

87. Although Neoforea describes itself as s e-commerce coespany that creates and manages
on-lse marketplaces for GPOs, Intograted Delivery Networks, and other health care systems,
Novation and its customers and vendors have been the primary source of Neoforma's business. In
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July 2000, Novation swdad Neoforma a sole source contract, whech was sever put out for public
competitive bid, to cstablish and peovide Novation's customers with the on-line ordenng service,
Marketplace@Novatsoa™, In 2001 alooe, Novation paid Neoforma spproxsmately $21 million in
foes for these scrvices. In addition, Novation and Neoforma have am agroemont under whech
Neoforma shares with Novatios revenue related 10 transactions made through
Marketplace@ Novaton

88. C. Thomas Smith, who until recently was the President of VHA and had the ability to
infleence Novation's costracting decisions, beld stock throughout tus tenure at VHA in several
vendors with whom Novation had contracts. Smeth had significast stock holdings 1 Genetech and
alio st on its Board of Directors from 1986 until 1999, During the time that Smath was both
Prosident of VHA, a Geneatech stockholder and & member of Genetech's Board of Directors,
Genetoch was swandad several Novation Contracts, inclodng Contract Nos. RX 163 and RX $1350
under which Genctoch suppliod the dreg activase %0 the VHA and UHC Members sad HPPI
customers. As President of VHA, Seih also held at least 3,500 shares i Neoforma and sat on its
Board of Directors. Smith also owned stock in Sysco Corporation, to whoes Novation had awarded
several food services contracts.

89. Curt Nonomaque, who has succeeded Smith as VHA's President and previously served
as VHA's Vice-Presadent and Chuel Finascial Officer, also has owned stock in Neoformsa and other
veadors 1o whom Novation has awarded comtracts dunmg his ienure at VHA, Neoomague also sat
on Neoforma's Board of Directors. Relator has information and bebeves that Nonomaque has
created a fictitious corporation, called NBE, LLC, through which be purchases stock in vendors (o

whoen Novateoe has awarded contracts.
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9. Mark McKonna, Novation”s cerrent Presidont and a former Vice-President, also owned
stock in vendors %0 whom Novation bas awarded coatracts, including Neoforma, aad served on
Neofoema's Board of Dircctoes duning his tomare st Novation, The following VHA and Novation
executive-devel employees, with influence over Novation's contracting decissons, also own stock in
Neoforma: Daniel Bowrque and Joha Collins, Senior Vice-Presadents at VHA, Donald Caccia, a
VHA executive, and Marcea Bland Lioyd, in-house counsel for Novation,

91. Nowation requires the vendors 10 whom it awards comtracts 10 agroe % use
Markeplace@Novation, I ns Invitstions-20-Bid, Novation bats as a "basic qualifying factor™ to
recetving a contract that 3 vendor be willing to commit 10 particpate in MarketplacefiNovatson.
Se¢ Exhibat 7 (Enteral Products Invitation to Bid) at 10 & Attachment Cat 10, In so doang, Novaten
15 serving its own financsal snerests and those of VHA, UHC and their executives since they all have
a linancial stake m ensunng Neoforma's success,

§ § Excessive Conference Fees

92 At all mes refevant to this Complaint, Novatsoa (and its prodecossor VHA Supply)
rogularty crganized and hosted conferences on topecs of interest to the VHA and UHC Members and
HPPI camomers. In connection with these conferences, Novation routisely would approach large
vendors whom it expected 1o be bidding on upcoming contracts and solicit from them exorbitan fees
%0 attend segments of the coaference ot whoch the VHA and UHC Mombers would be peosent or
spoasor high-profile keynote speakers. These foes typically were well i excess of the costs
Novatson incurred in putting on the conference. Relator has mformation and belseves that Novaton
failed to inform the VHA and UHC Members and HPPI customers about the euistence or amosnt

of these foes and charges.
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4. Travel & Entertainment Costs

93. At all timses relevant to this Complaint, Novatson (and its predecessor VHA Supply)
acceptad lavish trips, meals and other entertainment from vendoes who regulasty bid on Novation
contracts and 10 whom Novatioa subsequently awarded contracts. These trips, meals and other
entertanment had Bttle if any legitimate business purpeae, For example, shortly before Novation
was cxpected %0 issue Invitations-4o-Bid for its NOVAPLUS® exam glove contract, Amernican
Health Products - a large manufactarer of gloves for medical use -~ hosted a Riverboat crusse on
Lake Michigan with drinks, dinner and dancing foe Relatoe, Relasoe”s supervisor Sherry Woodcock,
and other members of the Novation contracting stafl responsible for awaeding this contract. Edward
Martcka, President of AHP, Rick Feady, an AHP sales representative, and several other members
of the AHP sades stafl were pecsent. Throughout the evening, litthe 10 no business was conducted.
Relator bas information and believes that Novation failed 10 inform the VHA and UHC Members
and HPPI cestomers about any of these vendor-spoasoced tnps, meals and other entertaimment, the
fact that such events had littke 1o no legitsmate business purpose, or the sole these events played in
awarding contracts
VL DAMAGES

Ao laNating Costs of Sepphics Reimbursed by Government Health Insurance
Programs

M, In ceder 1o recoup the oflem considerable costs of paying Novation the kickbacks and
other illegal remuncration descnibed above, vendors build these costs mto the prices they charge
Novation's cestomers under the contracts foe the supplees and services, thereby inflating the prices.
A large percentage of these supplaes and services are stilized in the treatment of beneficianies of the

government health insurance programs. The govemnmeent reimbiarses health care providers for cenain
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of the costs of these supphes basad on cost-reambursement calculations the peoviders inclode i cost
reports filed annually with insurance companies the United States and Texas respectively have
retained to act as their program fiscal imermadianes (“F.1's"). Under the federal cost-reporting
regulations, there are several ways i which the vendors” inflated prices are bome by the government
health insurance peograms.

95. Firmt, soveral acas of a bospital, such as rchabilitation and psychuatric wmsts, are
reimbursed by the government based oo the acteal costs imcumred therein for treating
ModicareMedkd CHAMPUS/TRICARE beneficianes. When a Novation customer uses ao
overprced supply'service (1L, one that inclades the hidden costs of the Novatsoa kickbacks) in one
of these hospital arcas, the inflated costs will cosse a corresponding mcrease in the amosst of the
government 's reimbursement to that customer.

96. For the mapanity of the time relevant to thes Coarplaint, the two types/arcas of a health
care provider that were reimbursed based on the actual costs incurred therein are distingt part units
and outpatient ancillary cost centers. As its name suggests, distinet part units are portions of the
hospital (oe frec-standing faciliies) that provide services that differ from the hospetal’s typecal
ipaticst services. The four most typical types of distinct part units are psychisine wstvhospitals,
rehabilitation wsits/hospatals, skilled nursing facilities ("SNFs™), and home haalth agencies
("HHAS"). Like the hospiral itself, datinet part units have thesr own Medicare peovider number
wader whoch all Medicare/Medicaid TRICARE/CHAMPUS billing is processed.

97. The magority of Novation”s customers are cither free-standing distinct part smets or have
distinct pant units associaed with their haspitals. For instance, the 5,000 HPPI castomers are largely
compresed of aliernale care providors such as freo-standing rehabalitation dospitals, psychiatic
hospetals, SNFs and HHAs. In addition, many of the 2,200 VHA and UHC Members, which consist
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targely of community and teaching hospatals, have distinct part wnsts sssociated with their hospitals.
Accordingly, distenct part units account for 2 large percentage of the $19.6 billion i total purchases
that the Novation customers make cach year. Since the actaal costs of the supplics and services
purchased by these units are reimbursed in whole or part by the government health imsurance
programs, by causing vendors 1o inflate the prices for such gooda/services, defendants have caused
the government %o overstale is rexmbarsement 10 the large population of Novation customerns with
distinct part units, which has resulted i peofound financial harm to the govermment health msurance
programs.

98. The other primary area in which the government rambaurses a health care provider based
on actual costs incurred therein in treating ModicareMedicad TRICARE CHAMPUS bencficiancs
is outpaticnt ancillary cost cenlers, As its name sugpests, these are areas of the hospital that provide
outpatient services that arc ancillary to the hospital's typacal inpaticnt services. Unlike distinet part
units, however, services provided in cutpatient aacillary cost centers are billed under the hospital's
Madicare provider number and do mot have thewr own proveder numbers.

99. Examples of outpatient ancillary cost centers are the Opeorating Room, Recovery Room,
2,200 VHA and UHC Memsbers, which consiat largely of community and teaching hospitals, have
several such outpatient ancillary cost cemters in each of their hospitals. Although largely comprised
of altermate care providers, some of the HPPI castomers are traditional hospitals with the above-
mentioned outpatient sacillary cost centers. Since the actual casts of the supplies/services purchased
by these cost centers are reimbursed in whole or part by the goversment bealth insurance programs,
by causing vendors 10 inflate the prcos for such goods'services, defondants have caused the

government 0 overstate its reimbursement 10 the many VHA and UNC Members and HPPI
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customers who have these cost conters, which has resulted m peofound financsal harm o the
government health insurance programs.

100, Second, the overpeiced supplics/'servaces resalting (rom Novation's fravdulent peactices
also have served to improperly increase the amount of government reimbursement in arcas of te
hospital, like gencral acute care/Adults & Pediatnics, that are resmbursed under the “Prospective
Payment System™ oc “PPS™. Under PPS, the Madicare program uses payment schedules dased on
Dragmosss-Relatod Geoups ("DRGs"), under which kospitals are pasd pro-determaned amounts for
inpationt care in cortain areas of the hospital based o the patients” diagnosis. The diagnosis-based
DRG payments reflect the average conts an efficiently-run hospital would be expected 10 incur 10
treat such a patsent.  To determine the payment schedule that corresponds 1o each disgnosis, the
povernment relics on pricing and other data from hospetals withan the vanious geographic regions of
the country as well &3 sationwsde. Because Novation's 7,300 customers represent close 10 a thied
of the sation"s health care providers, the government has necessarily rehied on the mflated prcing
information from many of Novation's customers in sesting its DRG payments. Accoedingly, the
inflatod prices imcurred by the VHA and UHC Members and HPPI customers have, in tumn, increased
the amount of the DRG rate on which the government bascs its roumbarsemsent,

101, Third, for the majority of the time relevant to thes Complaint, there was a category of
products called “moveable capital egespencnt”™ that the governmsent resmbarsed based on the cost of
the product, irrespective of the part of the hospatal in which they were used.  Examples of moveadle
capital equipment wro ultrasound dovicos, CAT scanmers, x-ray machines, hospital bods, and
operaling rooen tables. Capital oqupenent was one of Novatioa's pnmary product lines and
Novation regularly negotisted capital-oquipesent contracty foe its customers. As with Novatoa's
other product lines, Relator has information and belicves that several capatal-oquipment vendors paid
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Novation kickbacks 10 obtain the contracts and increasad the prices chasgad in Novation contracts
for thas equipment in order 1o recoup the illegal payments. Because sach equipment is subject to
cost-based rambursement, the vendors' inflated prces on capital equipment also caused the
government to overstale its reimbursement %o the VHA and UHC Members and HPPI customers who

purchased and later sought povemmess reimbursement foe the costs of this equipment.

102. As a result of its practice of requiring vendoes %o pay large kickbacks and other illegal
remsnoration 10 obtain contracts, Novation routinely awanded contracts 1o large, well-ostablishod
vendors, like Johnson & Joleaon, who were capable of making such large payments. Smaller
vendors, who often have safer, cheapor and more innovative products, were rostiacly deniod
contracts because they were unable oe w=wiling 10 offer Novation the up-front payments necessary
%o obtain the business.

103. For example, Novation awarded the most recent contract for seadies and syringes o
Bectom Dickinson, a large, well-establishod medical peodect manufacturer. As discussed above, i
connection with this contract, Becton Dickinson paod Novation a $1 mallion “specal marketing fee.”
Novation awarded the cootract %0 Becton Dickinsca despete contemporancous market rescarch
showing that ECRI, a respected testing laborstory, had rated as “wsaccoeptable”™ cac of the Becwa
Dickinson needles to be supplied under the contract. Another bidder, Retractable Techmologies, Inc.
("RTI), who masufactizes an innovative safety syrnge and neadle system with a demonstraled
record of preventing neodie sticks, was shut out of the contract largely because it was unable and
wvwillag 1o pay Novation kackbacks and other illogal remumeration.

104, By regularty shutting out the smaller vendores like RT1 and awarding contracts to larger
vendors who build the costs of the kickbacks into ther prices, Novation caused the VHA and UHC
Members and HPPI customers to submit %o the government health issurance programs claims for
medical supplics that were higher than they would have been had Novation awandad the contracts
withowt such improper fimancial conssderations as ickbacks and other illegal remuncration. I
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addition, by favoring larger manafacturers over smaller ones like RT1 with safer, more innovative
products, Novation caused the VHA and UHC Members and HPPI customers 10 submat %0 the
govermnment health insurance programs claims foe additional treatment relatod 1o injunes caused or
exacerbatod by the wse of the larger manufacturers’ products, such as peedle stick injurios caused by
the uso of less safe needles. In many instances, these injunies and additional treatment costs wouk!
have been peevestable had Novation swandod the contracts hased o quality and pnoe rather than
other improper fimancial considerations.

VIL  EMPLOYMENT DISCRIMINATION FOR ACTS IN FURTHERANCE OF
FALSE CLAIMS ACT ACTION

105. Relator began working for Novation on July 27, 1998 as a Screor Product Masager foe
Medical Sargical Products with s annual salary of $63,500.04. From the beginning of ber six
months of employment at Novation wntil she started complaining to ber superces about the
impropeiety of the fraudulent peactices described above, Relator was regularty commended by her
supeniors on her job performance.

106, Feor instance, upon completion of onc of her fisyt sssipaments - puttiag out %0 bid and
awaeding Contract No. MSS020B, “TV Catheters and Start Kits™ - Relator received a hand-wnitien
note from Novation's thes President, James Hersma, complimenting her on et [ g)reat woek.™ See
Exhibit 9 at 1. As described above, this was also the contract persuant to which Relator secured
from Becton Dickinson a $100,000 “donaticn” 10 VHAscCURE net. For her work in obtasing this
donation as well 25 a similar domation from another vendor, the Head of Novation's Information
Technology Department (who oversaw the VHAseCURE net peogram) sent Relator an e-mail
congratulating her on her success and thanking ber foe her efforts. Sog Exhibit 5. A copy of thes o-
el was also sent 10 Jobm Burks, the foemer Head of the Modical Surgical Preducts Division. [d,

107. By the ead of 1998%eginning of 1999, as 2 result of the experiences described above,
Relascr had come 10 realize that the kickhacks and other illegal remuneration were not isolated
mdiscretions by a few rogue vendors bt instead were part of a larger Novation scheme that pervaded
s business. Faced with two choscos - play by Novation's rules and be complscit in frand oe refuse
and try 1o effect change from within — Relator 100k the latier course. As descnbeod sbove, she
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infoemod her supervisor Sherry Woodcock that she could no loager manage the can-hner contract
because of the favonitism being shown 1o Hentage Rag, and she rebuffad Johssoa & Jobason's
atiempts 10 pay Novation a kickback 10 obtas the [V Catheter Contract.  Relator also raised her
concerns about the impropnicty of these practices with Novation senior masagement, incloding the
Head of the Modical Surgical Products Division, Humas Resowrces stafl, and Novation's in-house
counscl. Her concerns were largely ignoeed.

108, Shoetly after sbe 100k these corrective meassres, Relator began o expenence & deamatic
change in her employment conditions. Where peevicusly she had been treatod as part of the tcam,
Relator now was beang alienatod by her co-workers. For instance, Relator”s administrative assistant,
who had previously worked cooperatively with her (while also serving the other members of the
Medical/ Surgeeal contracting stall to whom she was jointly sssigmed), now refissed 1o do any work
for her.

109 Relsor’s supervisor Sherry Woodcock ssued Relator a 6-page “Performance
Improvement Plan™ chrosscling » laundey list of serious alleged lapses in her job performance and
plxing ber on a 90-day probationary period.  See Exhubit 13, which is incorporated Berein,
Although the vast magority of these alleged failings 2ad sspposadly occured many moaths earlier,
Relator had never before boen mformed of these “problems™ and no reference % them had been
made in her personned file. Relator was only sow hearing aboet them for the flest time, a matter of
days afler she bad finst voiced concoms %o management about Novation's contracting practices.
Because of her supervisor's froquent fabocation aed gross mischansctenzation of the events
descnbed therom, Relator rofused to sign the Performance Improvement Plas oc agree 1o the
conditions set forth theresn.  Fiftoen days later, on February 5, 1999, Novation fired Relator for
alleged probloms related to her “performance/judgment.™

110, Despite her supposoed failings as aa cmployee, Novation nevertheless chose to pay
Relator — an st-will employee - 2 severance package of $7,949.69. Novation comditioned Relagor™s
recepe of these monies oo her signing a severance agroement containing » confidentiality provision
that prohibited her from revealing any of Novaton's confidential information or information abost

9
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Novation's “business and opportunities™ for three years. Relator signed the agreoment and accopted
the severance packagoe.

111, As these circumstances clearly demonstrate, the reasons Novation gave for termnating
Relator - “performance jedgment™ - were a pretext. The real reason Novation fired Relstor — a8 is
belied by the close proximity betwoen her complaants and Novation's belated enticssm of her job
performance - was in retaliation for her investigating and raising concerns about Novation's
fraudulent contracting practicos.

COUNT )
Substantive Violations of the Federal False Clalms Act

[31 US.Co$5 372NaM 1) (a2 (a)T) and 3732(b))

112, Refator realleges sod incoeporates by reference the allegations made in Paragraphs |
throwgh 111 of this Complaint.

113, This is a claim for treble damages and foefeitures under the Federal False Claims Act,
1 USC. §53729 ¢t sog. as amendod.

114, Through the acts described above, defondants Novation, VHA, UHC, and HPPI
knowingly caused VHA and UHC Members and HPPI customers to present to the United States
Government, Seough the Modicare, Modicasd, and TRICARE/CHAMPUS peograms, false and
fraudulent claims, records, and statemsents for reembrarscmsent for health care supplies and services
provided sador Madicare, Modicaid, and TRICARE'CHAMPUS,

H1S. Theough the acts descnbed above and otherwise, defendants Novation, VHA, UHC,
and HPPT knowingly causad the VHA and UHC Members and HPPT customers 10 make or use false
records and statements, which also cesmted matenal facts, in order 10 induce the United States
Goversesent and its F 1."s o appeove and pay such false and fravdulent clamss.

116. Through the acts described sbove and otherwise, defendants Novation, VHA, UHC,
and HPPT knowingly caused the VHA and UHC Members and HPPE cestomers 10 make o use false
records and statements to conceal, avoud, sed/or decrease the VHA and UHC Members” and HPPI
customery’ obligation 10 repay mwoocy 1o the United States Government that the defendants
impeoperly and'or frandulently received. Defendants Novation, VHA, UHC and HPPI also fled
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% disclose 10 the United States Government and its F 1.'s matenal facts that would have resulied in
sebstantial repayments by the VHA and UHC Members and HPPI customens 10 the foderal
govermnment.

117. The Unated States, through the Medicare, Meodicasd, and TRICARE'CHAMPUS
prograems and their respective F L s, unawace of the falsity of the reconds, statements, and claims
made or submitted by defendants Novation, VHA, UHC, and HPP1 aad the VHA and UHC Members
and HPP1 castomners, pasd and continue o pay the VHA and UHC members and HPP] castomers foe
claims that would not be paid if the truth were known,

1S The Medicare, Medicaid, and TRICARE/ CHAMPUSpeograms snd their respective
F.L"s, unaware of the falsity of the records, statements, sed claims made or submitied by defendants
Novation, VHA, UHC, and HPPI (and the VHA and UHC Members and HPPI customers) — or of
defendants” failure 10 disclose matenal faces that would have reduced government cbligations - have
not recovered Medicare, Medicaid, and TRICARE'CHAMPUS funds that would Bhave been
recovered otherwise.

119. By rcason of the defendants’ false recoeds, statements, claims, and omissions and
defendants” misconduct in causing the VHA aad UHC Members s HPPI castomers 1o make and
submil false records, statemsents, claims and omissions, the United Stateshas boen damaged in the

amount of many msllions of dollars in Madicare, Madicad, and TRICARE/CHAMPUS funds.

COUNT I
Federal False Claims Act Conspiracy

131 US.C. 8§ 3729(a)3) and 3732(b)|

120. Refator realleges and incorporstes by reference the allegations made in Pargraphs |
through 119 of this Complaint.

121, This s a claum for treble damages and forfateres under the Federal False Claims Act,
JIUSC §§ 3729 ¢t s0q. s amendod.

122, Theough the acts descnbod sbove and otherwise, defendants entered into a conspiracy
or conspiracies with each other and with others 10 defrand the United States by getting false and
froadulent claims allowed or paxd. Defendants have also conspired with each other and with others

4l
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10 omit disclosing or to actively comceal facts whach, if known, would have reduced government
obligatsons 10 the VHA and UHC Members and HPPI customers or resulied in repayments from the
VHA snd UHC Members and HPP] cestomers 1o government health inswrsace peograms
Defendants have taken substantial steps in funtherance of thase consparacies, inter alia, by soliciting
s sccepting kickbacks and other monies from vendors as payment for awarding them Novation
comtracts knowing that these activities increxsed the cost of supplics and services oedered by the
VHA snd UHC Members and HPPI customers under these contracts and cassed Novation's
customers 10 subenit false dlls, cost reports and other recoeds 10 the government and its F.1.'s for
payment or approval that contained these improper costs, and by directing their agentsand porsonnel
not 1o disclose and’or to conceal their fraudulent practices o those of Bheir co-defendants, as well

123, The Medicare, Modicand, and TRICARE CHAMPUS programs and ther respective
F1's, unaware of defendants’ conspiracses or the falsity of the reconds, statements and claims caused
o be made by defendants Novation, VHA, UHC, and HPPI and made by the VHA and UHC
Members and HPPI customens, and & a result thereof, have pad and contsmee 10 pay msllions of
dollars i Modicare, Modicaid, and TRICARE/ CHAMPUS interim and final reimbursement that they
would not otherwase have pad. Furthermaore, bocasse of the false records, statements, clasms, snd
omissions cassed to be made by defendants Novation, VHA, UHC and HPPI and made by the VHA
and UHC Members and HPPI customers, the United States has not recovered Medicare, Modscad,
and TRICARE'CHAMPUS funds from the VHA and UHC Members and HPPI customers that
otherwise would have been recovered,

124. By rcason of defendants” conspiracses and the acts taken in furtherance thereof, the
United States has been damagod in the amount of many mallions of dollars in Modicare, Modicad,

and TRICARECHAMPUS funds.

COUNT IN
Substantive Violations of the Texas Medicaid Fraod Prevention Act
[Texss Human Resowrces Code §§ 3002 (1HA) (2NE) & (4(B))

125, Relator realleges and incorporates by reference the allegations made in Paragraphs |
through 124 of this Complaint,
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126. This = s clasm for restitution, dowble damages and penalties under the Texas Madicaid
Fraud Prevention Act, Texas Heman Resources Code, §§ 36.001 ¢t sog.

127, Through the acts describod above, defendants Novation, VHA, UHC, and HPPI
knowiagly have cassed the VHA and UHC Members and HPPI customers to presont 1o the Texas
Modicad program and s FL's false and frandulent cluens, recoeds, and statements for
reimbursement for bealth care supplics and services provided smder Modicasd.

128. Through the acts described above and otherwise, defendants Novation, VHA, UHC,
and HPPI knowingly made, used, and/or caused the VHA and UHC Members and HPPI customers
to make or use false records and statements, which also cenitiad matenal facts, ks order o indoce the
Texas Medicaid program and its F.L's to sppeove and pay such false and fraudulent claims.

129, Through the scts describod above and otherwise, defendants Novation, VHA, UHC,
sd HPPI knowingly made, used, and caused the VHA and UHC Members to make or use false
records and statements 1o conceal, avoid, and/or decrease the VHA and UHC Memsbers” and HPPI
cestomens’ obligation to repay money o the Texas Medicald program and its F.1"s that the VHA and
UHC Members snd HPPI customers improperly and/or fraudulontly received. Defendants Novation,
VHA, UHC, and HPPI also failad 10 disclose to the Texas Madicald program and its F.1's matenal
faces that would have resulted in substantial repayments by the VHA and UHC Members and HPPI
cestomens 10 the Texas governanent.

130. The Texas Modwad program and its F 1's, unaware of the falsity of the reconds,
statements, and claims made or submatied by defendants aad the VHA and UHC Members and HPPI
customers, pasd and continue to pay the VHA aad UHC Members and HPPI customers for claims
that would not be pasd if the truth were known.

131. The Texas Modicand program and #ts F L', unaware of the falsity of the records,
statements, and claims made or submitted by defendants or the VHA sad UHC Members and HPPI
customers — or of their Gilure %o disclose matenial facts which would have reduced government
obligatsons -~ have not recovered Medicaid funds that would have been recovered otherwise.
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132. By reason of the defendants’ false recoeds, statements, claims, and omassions and
defendants’ misconduct in causing the VHA and UHC Members and HPPI costomers 10 make or
submit false reconds, statements, clamms, and omissions, the State of Texas and the Texas Meadicad
program have been damaged in the amownt of many millicas of dollars in Medicaid funds.

COUNT IV
Texas Medicaid Frasd Preveation Act Conspiracy
[Tex. Human Resources Code § 36.002(9))

133, Relator realleges and incorporates by reference the allegations made in Paragraphs |
through 132 of this Complaint,

134, This isaclaim for restitetion, double damages and penaltics snder the Texas Madicaid
Fraud Prevention Act, Texas Hessan Resources Code §§ 36.001 ¢t s0g-

135, Throwugh the acts described above and otherwise, defendants entarad into 3 conspiracy
or conspiracses with cach of the other defendants and with others 1o defrand the Texas Medicaid
program by getting false and frandulent claims allowed or paid. Defendants have also conspired
with each other sad with others 1o cmmat disclosing or 10 actively conceal facts which, if known,
would have reduced the Texas Medicaid peogram's obligations to the VHA and UHC Mombers and
HPPI customers of resuliod in repayments from the VHA and UHC Members and HPPI customers
o the Texas Medicaid program. Defendants Novation, VHA, UHC and HPP] have taken substantsal
steps ie furtherance of those conspiracics, misr alia, by soliiting and accepting kickbacks and other
monies from vendors as payment for awarding them Novation contracts knowing that these activities
mcreased the cost of supplics and services ondered by the VHA and UHC Members and HPPI
customers under these contracts and caused Novation's customers %0 submit false bills, cost reports
and other records 10 the Texas Madicad program and i1 F.1"s for payment or apperoval that
contained those smpeoper costs, and by dizecting their agentsand perscanc] not 1o disclose and/or to
comceal ther fraudulent practices or those of their co-defendants, & well,

136. The Texas Medicaid peograen and its F 1 's, unaware of defendants’ conspiracios or the
falsty of the reconds, stalements and claims cassod 10 be made by defendants Novation, VHA, UHC
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and HPPl and made by the VHA and UHC Members and HPPI customers, and as a result thereof,
have paid and continue 1o pay mallions of dollars in Medicasd intenimn and final reimbursement that
they would not otherwise have paid, Furthermore, bocause of the false records, statemsents, claims,
and omissions caused (0 be made by defendanes Novation, VHA, UNHC and HPPT and made by the
VHA and UHC Members and HPPI costomers, the Texas Madicaid program has not recovered
Modicand funds from the VHA and UHC Members and HPPI custoesers that otherwise would have
been recoverad

137. By reason of defendants” conspiracies and the acts taken ia funbenance thereof, the
State of Texas and the Texas Medicaid program have been damaged in the amount of many millions

of dollars in Medicaid fends.

COUNT V
Federal False Claims Act - Employment Discrimination
131 US.C. § 3730(h))

135 Relator realleges and incorporates by reference the allegations made in Paragraphs |
@rough 137 of thes Complaint.

139, Thes is a claemn for dasnages under the Federal False Claims Act, 31 US.C. § 3750(h).

140, Theough the acts described above and otherwise, defendant Novation dsscriminatod
against Relatoe in the terms and conditions of her employment at Novation by, among other things,
wrminating her employment. Novation's stated reasoms for tormesating Relator regasding
deficiencies in her job performance were bascless and simply & presext for the real reason for her
fermination — 1o retaliate against Relator for hor investigation of defendants” fravdulent practices in
peeparation for fikag the above-captomed Fakse Clams Act lawsuil.

141, By reason of defendant Novation's actions, Relator has been damaged in the amount

of masyy thousands of dollars.

COUNT VI
Texas Medicald Fraud Preveation Act -~ Employment Discrimination
[Texas Human Resources Code § 36.115)

142, Relace realleges and incorporates by reference the allegations made w Paragraphs |
through 141 of thes Complaint.
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143, This is a claim for damages sader the Texas Modicaid Fraud Prevention Act, Texas
Human Resowrces Code § 36,115,

144. Theough the acts described above and otherwise, defendant Novation discriminated
against Relator m the torms and conditions of her employment at Novation by, among other things,
terminating her employment.  Nowvation's stated reasons for termimating Relator reganding
deficaencies in her job performance were baseless and simply a protext for the real reason for ber
fermination — 8o retaliate against Relator foe Ber investigation of defendases’ fraudulent practices in
proparation for filing the above<captioned False Claims Act lawsuit.

145. By reascn of defendant Novation's actions, Relator has been damaged in the amount
of may thousands of dollars.

PRAYER

WHEREFORE, Relator prays for judgment against dofendants as follows:

1. That defendants cense sad desist from violatseg 31 US.C.§§ 3729 ¢t soq, and Texas
Human Resources Code §4 36.001 ¢f seq.:

2, That the Court coter judgment against defendants in an amount ogual 10 three limes
the amount of damages the United States has sustained as a resalt of defendants” actions in violation
of the Federad FCA, & well as 3 civil penalkty against cach defendant of $11,000 for cach viclation
of 31 USC. § 3729,

- B That the Conrt cuter judgment against defendants in s amoset oqual 10 TWo limses
the amount of damages Texas has sustained as a result of defendants’ actions i violation of the
Texas Madicaid Fraud Prevention Act, as well as & civil penalty against each defendant of $10,000
for cach violatiom of Texas Muman Resources Code § 36.052(3).

4 That Refator be awarded the maximum amount sllowoed parsuant 1o 31 USC. §
37MXd) and Texas Human Resources Code § 36.110;

S, That Relstor be awardad all costs and expenses of this action, iscluding attorneys’
fees;
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6. That the Court enter judgment against defendant Novation as a result of its actions
in vsolatsons of 31 US.C, § 3730(h) and Texas Human Resources Code § 36,115 as well as all relief
necessary to make Relator whole, inchading reinstatemsent with the same senionty status Relator
would have had but for the discrimmination, not Jess than two times the amount of back pay, smerest
on back pay, and compensation for sy special damages sestained as a resalt of Novation's
cmployment discrimination, including hitigatsom costs and reasonable attorney”s foes; and

7. Tha the United States, the State of Texas, and Relator rocesve all such other relief
s the Court doems just and proper.

Jury Demand

Parsuant 1o Rule 38 of the Federal Rules of Civil Procedure, Relator hereby demands trial

by jury.
Dated: July 15, 2003
Respectfially submitted:

Prcers & Comex LLP

Stephen L. Meagher

CA Bar No. 118188

Mary A loeman

CA No. 176059

Michael Brown

CA Bar No. 183609

131 Steuant Street, Suite SO0
San Francasco, Califormia 94105
Tel: (415) £36-900

Fax: (415) §36-9001

GOODE CASSER JONES
RIKLN CHOATE & WATSON
A PROJESSIONAL CORPORATION

Rand J. Riklin

TX Bar No. 16924275
2122 Noeth Main Ave.

San Antomio, Texas 78212
Tel: (210) 733-6030

Fax: (210) 733-0330
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LAw Oy oF GLESN GROSSENBACHER
Glenn Grossenbacher

TX Bar No. (8541100

1800 McCullough

San Antomio, Texas 78212

Tel (210) 271-3888

Fax: (210)271.3980

ATTORNEYS FOR RELATOR/PLAINTIFF

CERTIFICATE OF SERVICE

Thas 1s 10 certify that a copy of the fi
delrvery this | 1th day of July 2003, as follows:

Mr. John Asdcroft

Antomey General

U. S. Department of Jastice

Civil Divison

P.Q. Box 261, Ben Franklin Station
Washingson, DC 20044

Ms. Janc ). Bovie

Ulssted States Atlorney

Noethern Dustct of Texas

1100 Commerce Street, Third Floor
Dallas, Texas 752421699

Mr. Greg Abbott

Texas Attorney General
300 W, 15" Street
Austin, Texas 7870)

ng complaas has been served by certified masl or hand

Certified Mail No 7002241000041 50061 L0
Retum Recespt Requessed

Hand Delivery

Cerified Mail No. 700224100004 1 5006127
Retum Receipt Requested
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Vil RECUESTED IN oecx CLASS ACTION CEMAND § '\Yb, N CHETK YRS andy £ Cemanced i comesent:
COMPLANT. (=] m’;“c’;"‘ dexzagea [ pensa. t}.u JURY DEMAND: B o=
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Case 3:03-cv-0156 Document 1 Filed 07/1 5/200. Page 51 of 52
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T CIVIL COVER SHEET
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L{a) PLANTFFS DEFENDANTS
United States of America ex rel. Novation LLC, VA Inc., University Healthaysten
Cynthia 1. Flezgerald Cormortiur and Healthcare Pxchusing Partners
AND  State of Texas ex rel, Intemational, LIC
Oymthia 1, Fizzgerald
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EXCEPT N US FLANTSY O PYUE PLSNTIF CABES O
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See Attachment R/A
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The False Claims Act, 31 U.S.C. Sect. 3729, et six, and the Texas Medicaid
Fraxt Prevencion Act, Texas Human Resources Code Sect. 36,001 et seq.
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Case 3:03-cv-015% Document 1 Filed 07/1 5/200. Page 52 of 52

CIVIL COVER SHEET
Antachenent

Lic) Attormeys (Firm Name, Address, and Telephone Number)

Swephen L. Meagher (Cal, State Bar No, 115138)
Mary A. [sman (Cal. Suste Bar No. 176059)
Michael Brown (Cal. State Bar No. 183609)
ProLues & Cosex LLP

131 Stevan Street, Suite S01

San Franceseo, Califorma 94105

Tel: (415) 336-9000

Fax: (415) 8365-00)

John E. Clagk (Texas Bar Caed No. 04287000)
Rand J. Riklin (Texas Bar Card No. 16924275)
GOODE Cassan Jones RIKLIN CHOATE & WATSON
A PROFESSIONAL CORPORATION

2122 Noeth Mais Ave,

San Amtomeo, Texas 78212

Tel: (210) 7336030

Fax: (210) 7330330

Glenn Grossenbacher

Texas Bar Cand No 08541100

Law Office of Glenn Grossenbacher
1800 McCullough

Sam Antondo, Texas 78212

Tel: (210) 271388

Faoc: (210) 271.398%0
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INTHE CIRCUIT COLRT OF JACKSON COUNTY, MISSOLURI
AT INDEFENDE NCT. MISSOURI

SAMUEFL X LIPAR)

Mlasmni¥si
ve Cae Noe OR16CVOI2T
Division 2
NOVATIONLLC
Defendaniis)

NOTICE IS HEREBY GIVEN that a case masagement conference will be held
with the Homorable Michac! Manners on 27-MAY-2008, i Divasion 2 ot 08:30 AM. All
phcatons for continuance of 3 case mamagoment conference shogld be filed on or before
Wednesday of the week pnor 1o the case management settng  Applications  foe
Continuance of a Case Managoment Conference shall comply with Supreme Count Rule
md 16" Cie. R 341, Contimusmce of 2 Case Management Conference well only be grassed
for good case shown bocause it 4 the desire of the Coun 1o meet with cousiel msd partics
in all cases within the first 4 mooths that a case has boen om file. All counsel and partics
sc dirccted 100 cheek Case NET on the 16" Judicial Circuit web site ot
waww Joheircuit org after filing an apphication for continuance 10 determuine whether or ot
it has Boen gramad,

A lead smomey of recoed mas be deugmatad foe each party & required by Local
Rule 3.5.1. A soparate pleading designating the lead attomey of record shall be filed by
cxch party as descnded in Local Rule 352 The partes are advisod that if they do not file
3 separale pleading designating Jead coumsel, even i sstuations where there w only one
alornecy representimg the party, JIS will not be updatad by the civil recoeds department,

Poox | of)

N OF st Viateguownd © o wrwrns b ol 1| e
Crvenam . Bevrsod O LIA D04
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and copies of orders wil) be sont to the address currontly shown in JIS, Covl recoeds does
not updale atteeney information from answers of other pleadings. The Desagnation Of Lead
Counsel pleading shall contain the firm mame. attorney name, mailing address, phone
number, FAX number and E-manl address of the attorney who s lead counsel

At the Case Managemen! Conference, counsel should be pecpared 10 address o
least the following:

a A trial settmg

) A schedule Sor the cederly preparation of the case foe Inal

C. Expent Witness Disclosure Cutoff Dates,

d Pending Motions;

e Any issues which require input or actioa by the Court;

f. The status of settfemont negotsations, and

g Whether o nat the Cosrt should onder meduation oe other dispulc
resalution

s Michael Manners

MICHAEL MANNERS
Ot Judpe

Certificate of Service

This is to centify that a copy of the foregoing was masied postage pee-paid or hand
dehivered 1o the plaintiff with the delivery of the file-stamped copy of the petitson. Mt is
funther certified that a copy of the foregoimg will be served with the summons om cach
deforndat samed in this action.

Anomey for Plasssi(is),
SAMUEL K LIPARL 297 NE BAYVIEW, LEES SUMMIT, MO 68064

Defendani(s)
NOVATION LLC
NEOFORMA INC
GHX LLC

Page 1)
Nete OF Case Miamugomonse £ on0ooncd P C it L s
Do 2 Eeveand 30002000
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ROBERT J ZOLLARS

VOLUNTEER HOSPITAL ASSOCIATION
VHA MID AMERICA LLC

CURT NONOMAQUE

THOMAS F SPINDLER

ROBERT H BEZANSON

GARY DUNCAN

MAYNARD OLIVERIUS

SANDRA VAN TREASE
CHARLES V ROBB

MICHAEL TERRY

UNIVERSITY HEALTHSYSTEM CONSORTIUM
ROBERT ] BAKER
JERRY A GRUNDHOFER
RICHARD K DAVIS
ANDREW CECERE

THE PIPER JAFFRAY COMPANIES
ANDREW S DUFF

COX HEALTH CARE SERVICES OF THE OZARKS INC
SAINT LUKES HEALTH SYSTEM INg
STORMONT VAIL HEALTHCARE INC
SHUGART THOMSON AND KILROY PC
HUSCH BEACKWELL SANDERS LLP
LATHROP AND GAGE LC

Dmed: 26-FEB-2008

Teresa L York
Court Admunsstrasor

Page J
Ndnw 14 Usne Mygmggrrwme C ondyryngs Tue (
v 2 Raviomd O00% S
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Jay K. Heddrick
headrocntblaw com
Dhoect Dial (316) 0835740
Dwroct Fax (3106) 2220519
Fas 910451030

May 1, 2008

The Honorable Michac! W. Mannors

Judge, Thvison 2

Carcunt Cournt of Jachsosm County, Mussoun
S W Kansas Avenue -~ Sate 214
Indepondonce, MO &4050

Re:  Lipari v. Nowvation, LLC, et @l
Case No, 08516-C V2T

Dear Judge Masners

L enclose a Chambers copy of Defondams Jorry Grusdhofer, Richard Davis and Andrew
Cocere’s Motion foe Extermmon of Time in Which 00 Answer or Otheraise Plead

Flease et me know 1f you have any questions, of if | can be of assastance 111 any way

\
Very truly yours,

(4"1/ fo

//\\ l“lil.lk(k

JEM 20

L nChomart

. Muak A OlthofY, Exg
Samuel K. Lipan (w'encl)

12 Corporate Wosde, Ste 1100, %228 Radion € roek Fhms . Chariand Park, KS 4210 o (%11) 4510055 o wan siklew onm
IRAR A Famn AN e b a1 0y, VMO e S M b WM s e ns s 1 1) e e e Al eSS Korre W)

N
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOUR)
ATINDEFENDENCE

SAMUEL K. LIPARI, )

) N .z
Flanndr, ) - 4

) Case No. 0816-CVM217 e
Ve ) Divisson 2 =
) o
NOVATION, LLC, et ) = s
) B ‘o
Defendarts. ) L~ ~

MOTION FOR AN EXTENSION OF TIME

WHIC NSW Q

Defentants Jerry Grundhofer, Rickand Davis and Androw Cecere, by and through their
attormeys Shughant Thomson & Kilroy, #.C, specially enter their appearance sodely for the
purpose of secking an extensson of tme for which to answer. I suppoet, defendants state as
folbows:

| Phis actsom was filod on about February 25, 2008 by plaistiff Samwel K. Lipan
Aoy pro e

2 Inchaave of s five appendices, plaintiff's Potition spans 214 pages ssscrting
camses of acton for violstion of Missoun antitrust statutes, ol conspiracy, Sortious
inlerference with business refations; fraed and deceit. and prisa Jacee et

L Plunhifl served his Complasst om defondants ca Apell 11 2008, making
defendants rosponsive pleslmg due May 12, 200K

4 Given the lengsh of plustfFs Complaint and the breadth of allegations thereis,
defendants” roguest a 10-day extonsion until sad including June 13, 2008 in which o file their

Answer or othorwise plead

v n
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5. Defendants have contacted pluntifl, and be docs not consent 1o the requestod
exlension

6. Nevertheless, pluntsfF will suffer mo prejudice by the 30-day extension, and the
requestad extemsaon is not made %0 reasonn of undos delay or 10 harass the plamnfl

’ Dhefendants make thes request solely for the parpose of soeking an extensson, and
do not waive any apphcable defemees or obgections aviilable 10 them mcluding but not limited to
obgections as 1o lack of personal jurisdicthon

WHEREFORE, for the above stmted reasoes, dofondants respectfolly reguest this Court
wse wm Order extending thar ime in which to file an Anvwer or otherwise plead. until and
incloding June |3, 2008 Defondasts further rogeest all other refvef 10 which they are pestly

otitled.

MO ¥I8572

12U'W 12th Seroet, Suite 1700
Kansas City, Mussosn 641051929
Telophome: (316)421-3355
Facsinmle: (816) 3740809

ANDREW M. DeMAREA MO 245217
JAY E HEIDRK'K MO ¥54699
SHUGHART THOMSON & KILROY, P.C,
12 Corporate Woods, Suite 1 100

225 Indian Creek Packway

Overland Park, Kansas 66210

Tolephone: (P13) 4513355

Facsumele: (913) 45113361

ATTORNEYS FOR DEFENDANTS

JERRY GRUNDHOFER, RICHARD DAVISAND
ANDREW CECERE

fap S0 HEY
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Certificate of Servige

herehy certify that a2 rue copy ol

postage-pad, thes %I‘“-l.', of Apnl, 2008, 10

Mr Samue! K. Lips
.“- \\} '(I-’.h A

Lee’s Summit. MO 68064

was senlod via United States Manl

f" A /X ‘//(a‘\l’

S
'.{'nlf‘,;r YS FOR DEFENDANTS
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INTHE CIRCUIT COURT OF IACKSON COUNTY
AT INDEPENDENCE, MISSOUR)

SAMUEL K LIPAR) )
I Assignee of Dissolved )
Medical Sepphsy Chain, Inc., )
)
Plaintifr, )
)

v, ) Case No. 08160 Vo217
)
NOVATION, LEC, vral, )
)
Defendants. )

CURT NONOMAQUE AND HOBERT BARER'S
MOTION TO DISMISS PLAINTIFES PETITION FOR

LACKR OF PERSONAL JURISIMCTION AND FOR FAILURE TOSTATY ACTL AN

Pursuass 80 Mussosrt Rules of Civl Proceduee $5.2Max2) and SS.2T(aNa) Defendants

Cert Nonoomaque ("Nonomague™) and Robent Bakor (“Baker™) (collectively “Dxefendants™)
sabrat this Motion to Deseness Plamtifl™s Complaimt foe Lack of Personal Jurssdichon sl foe

Falure 10 Stage 2 Claim

[ Phiniif has sued Nonomaqoe and Baker, ssong numerous other wsdiy idust
defondants, corporations sed other entiics, under Missoun antitrust 1aw and Messosri commmemn
fw thoones.  Plamifl secks several Sallions of dollars i dasape allegedly ansing fromn 1he
obitruction of Plamei T s effons to enter the Missoun bealthcare supply markcs

2 AR of Plantiffs clinms apinst Nooomague and Baker must be domissed
bocasas thas Cownt lacks personal jurisdictaon over Nonomagae and Baker

L Nonomague = 2 Texas resident who has never resided m Missoun See AfTida o

of Curt Nooomagee ("Nosomague AfF™) ot 9 3 (Attached a5 Exhdat 13 Baker 15 an Wi

rosdont who Likewise has nover resadod in Mussount  See AfTidanvnt of Robert Baker (“Flaker
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ALy m 9 5 (Attached as Fxhibit 23 Nether Baker nor Nosomaguoe hus over owned real or
personal propeny located in Missoun. Nooomagee AT 2t S 5 Baker AT 229 3 Noaher faker
nor Nooomague bas solicnied a comtract with a rendost of Missoun. Nomcemagque AT i @ 4,
Baker AT @ § 6 Funthermore, nesther individual has ever mamtamed a mathng address or
phone mamber in Mussoun. soe Nonomague AT at § 4; Baker ATt § 4, and notber has any
personal cmplovees of agents in Missour). Nonomague AL ot § 5. Baker AIY ;9 S

4. There is no basis for the exorcse of spearfic pnsdiction over either Nooomague:
or Baker  Indoad, PlamtifT s Complaim does not allege that Nomomaguoe or Bakor perfoomad any
sortious act, transactod any business, o eogaged in any condect m Missownn.  Thus, the ¢lases o
v i s case S0 not relase o any contacts of Defendants with the forum.  Thus, the Mivsoam
long s statane, MO, REV. STAT. § 206500, docs not confer upon thes Courl in perronas
Junsdiction evor Nomomagqoe or Raker

S Moecover, this Coun cannot exercise general punsdiction enet these Defemndanis
Newther Defendant has the minimum contacts with Massoun necessary for gencral purisdicton
Nesber Defesdam has had anyihong approaciing comtinuoss and systematss contacts with
Massoart o that they coal anticipate being haled wmo Cournt i thes forums

6 Finally, the excrcne of persons! pensdiction over Baker and Nonomagque aouhd
olfend wadtomal nohions of fwr play and sobszannal yustice.

7. Subject 1o therr Mation to Deseviss for Lack of Personal Junsdiction, Defendants
1o m the Motson 10 Dismeass for Famlure 1o State a Claim fided by Defondants Novatse |10,
VHA Inc. Umiversity Healthsystem Consortiam, VHA Mad-Amenca LLC, Thossas Seenllcr,
Redert Bezanwom, Gary Duncan, Maymand Ofiversen, Samdra Van Trease, Charles Robb, Michae!

Terry, Cox Health Care Senvwees of the Orarks Inc . Saimt Luke's Health System Ine sl

te
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INTHE CIRCUIT COURT OF JACKSON COUNTY
ALINDEFENDENCE, MISSOURE

SAMUFRL K. LIPARI )
{Assignee of Dissobyved )
Medical Supply Chain, Toc., )
)
Plasnnirt, )
)

v, ) Cave No. 0SInOCNV04017
)
NOVATION, LLC etal, )
)
Defendants )

AFFIDAVIT OF CURT NONOMAQUE

STATE OF TEXAS

LU S

COUNTY OF DALLAS

Before me, the undersigned notary public, on this day pemsomally appeared Cunt
Nonommaque 4 penon whose adenlity s knoan to me who, bomg swom upoas has oath 1o el the
truth, stited sed deposad as follows

| My same 15 Cunt Nonomagee | am of sound mund and am compotent in all ways %o
testily 10 the madiors stated in this afidavit. | am over B age of twenty-one, and | hayve penonal
knowledyge $hat the statements in this alBdavil e truc and correct

3 I am the Prosden! and CEO of VHA Inc., whach i headquarternod en Inveg, Texss
! I resade in Southlake, Texas | hane never ressded i Massoun, nor have | owned real o

personal property located there

4 I have never mamtaned a masling addeow o Iciephone tramber 10 Missoun
3 1 do not have any personal ageses or employees 1n Messoun
G | have never sohicitod a contract with a ressdent of Missoun
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INTHE CIRCUTT COURT OF JACKSON COUNTY
AT INDEFPENDENCE, MISSOUKRE

SAMUEL K. LIPARL )
| Assigmee of Desadved )
Medicad Supply Chain, Inc, '
1]
Flainuilt, J
)

Y, ) Case No 081640 NV03217
|
NOVATION, LLC, et ab )
)
Deflendants. )

AREIDAVIT OF ROBERT J BAKER

STATE OF ILLINCAS

Sl

COUNTY OF 4 PAGE

Before me, the undersigned sotary pabln, o this day personally appeared Robent )
Baker a penon whose sdentity s Knowe 0 me whoo being swom spon hes oath 5o 1edl the trueh,
stased and deposed o Tollows

| My name 1 Robert J Bakor, | aom of sound mund and am coorgsetent m all wass o tesuly
o the matters staled n thes affidavit [ am over the age of wenty e, and | have porsoaad
ko lodze that the saatements un thes affidas o are true and coerect

2 Until June 30, 207, | was the Proodent and CEO of Usnsversty  HealthSystom

Coosortiam, whach i headquanierad in Oak Beook, Blinois, | retuoed from Bl positon on Jee
N, dxd

! 1 reside m Naperville, Blinows. | bave never resaded in Missourn, moe have | owsed real or
personal propenty located Bhere

g | have nover msnmancd 2 mading address or telopbone sumber in Missoun
5

1o st have any agonts or complonoes in Missours

h | have pover solscitlod @ contract vk o residost of Missvoun
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INTHE CIRCUIT COURT OF IACKSON COUNTY
ATINDEPENDENCE, MISSOURIE

SAMUEL K LIFARE )
EAssignee of Dissobyved )
Medical Suppls Chain, Inc., )
)
Flainnft, )
)

v ) Case No, G816-C Vo217
|
NOVATION, LEC et al )
|
Defendanin )

DEFENDANIS ' MOTION TO DISMISS FOR FAILURFE TOSTATE A CLAIM

Novaton, LLC, VHA Inc, Umversty Healthsystom Consomium, VHA Mad America
LLC, Thomas Spindier, Roben Beranwon, Gary Duncas, Masnasd (€ Maverius, Sadra Van Tree
Charies Robb, Micheal Terry, Cox Health Care Services of the Ouzarks baw . Said 1 uke’s Health
Sytem e, and Stonsont- Nt Healthcare b {oollectis ey, “Iefendants P respectfislly roguess
that the Court dismiss Pl s Pestion wah prejsdice pursuaes 10 Massown Rude of Caved
Procodure S5 2T aN6)
1 PLuntef¥ chaims that be is the assignee of e claums of Modwe sl Supply Chain, Ik
("MSCT), 3 dissolved Missosser corporation of w e Plintfl was the sole sharcholder and ¢ Lo
2 Plamtifl alleges that varsous health care spply relaled crtines, vemure cagntal
real otate and banking fiems, lan firms. hospitals, and indoosduals have compand to commmm
frand. brbery, extomon, and oven murder in ooder 1o milsse poces for modical supplics and o
prevent MSC from cnteneg e health care sopy market  PlaomailY secks over S3 hillson o
damages md aserts clumes under the Missown  antiinest satste and sanous common Law

Hhicones

Lipari vs. Novation
241

08-3187 Medical Supply Chain vs. NeoformaVolume XXIV 9244



A Bis Lwosuit 3s substantally similar o thiee prior lansuits i which MSE by
assertad claimy under the foderal antitrest satutes. Ser Moo Suppdy Chaim. e v 1S
Bawcorp. NA, No. 02-2530-OM, 203 WL 21479192 *6 (D Kam June 16, 203), Mebaow!
Suyls Chriw, e v Gemerad Elec. Co, 03.2124.0M, 2008 WL 956100, *1 (D Kan. Jan 29,
JOd); Madicad Suppdy Chatn, fue v Neofooma, foc, 419 F Supp 20 136 (D, Kan 2000y 1n
all three of the proe cases, MSC's federal astanust claims were dismissed with preyudece and
MSC and as counsel were sanctionad foe asscrhng fivolous ¢lams

4 00 thes e, Phaintff similaety fabs %0 plead a gt 10 recovery under any of
Plamnifs theones of liabdiny.  As set forth m more detail in the Suggestions suppoeting this
motion (which are incorporated herem), PLintifl™s Petition fails 10 state a claim upon which
relicf may be gramald fv imulopde independent ressons

S PlastifTs antitrust clawms should be dismussod because (1) they are time burra)
(2 Plantff lacks standing 10 assort the claws, 43) Plantiff is callaterally extopped from
wacting the chums, (4) PlastilTs claums awe haered by the Noerr Peanagron doctnng, (5)
Plamhifl wholly fmls o aepe concemed sction; ssd, (0) Paintiff fals %o sutficsently allege
momopoly pomer or the chements of an allomgt 1o monopodize

6 PlaimtifT™s frand chaum shoald be dismissed because he faals 80 plead any of the
clomenns of & frand clam, including the existence of a misleading ssatement o omassson made by
Dicfendants to Plamnndr

T Plantffs tortious imerforonce clam should b dismissod Bovasic it is beee
harred and bocause he fails to plead that Defendants knew ahout o wacnhonally imerferod wath

the allegad contracts or business expectancios

_"ne e '
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INTHECIRCUIT COURT OF IANCKRSON COUNTY
ATINDEPENDENCE, MISSOLURIY

SAMUEL K. LIFARY
(Assiguee of Dissobyed
Medicad Supply Chais, Inc.,

Plaistiff,

NOVATION, LEC et al,

Inlendants.

Case No OS50V 0a217

W ———— W W W e N

SUGGESTIONS IN SUPPORT OF DEFENDANTS
MOTION TO DISMISS FOR FAILURE TOSTATE A C1LAIM

N Cowmael

Veromca Lewis
VINSON & FLKINS LLP
STV Traweeel! Crom Cemer
] Ross Ao
Dallas, TX 782012975
P 22007708 {Phonc)
!

<
ditav

493

hathicen Bone Spasygler
VINSON K ELKINSLLP
Tovi State Bar No 00785072
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Although Plants(Ts Potion defics casy summary, the gist of his claims seoms %0 he tha
various health care sepply related entities, vonture capital, real estate and baskimg finms. Liw
fms, hospitals, and mbnaduals dave congerod to inflate prces for medical wppley el o
prevent Plannils nom -dissolved corporation, Madical Supply Chain (“MSC™), from estereg
the health care supply sarket.  Plantiff also alloges that the steps Defendants 1ook 3o prevent
tom from selbmg bealth care supphics smohod money lmesdenng, extomion, wsng frandslent
meas 10 penuade foderal counts 10 deseass MSC's prooe anitrust claims and even murder
(inchaling am alleped amempt 10 lure Flaunndf 1o s deathy PlantifT even fursher ¢lams thar the
consperacy was aded by former White House Deputy Chief of Staff Karl Rone, the goyormor o4
Mussoun, and other officials m virmaally every level of govermment and involved soch wide-
maging schemes s altcmpling %o dssmantle Missoun’s health insurance sysdem. extablishing a
cancer treatment centey for mceey Mundenmg prrposes. and causeng Kansas Highoay Patrol 50
wronglully amedt drivers working for Plesools fuber.  Plastiff socks over $2 Mallion i
damapes asd aserts clums under the Missoun antitrust statute ssd vanous common Lin
Boonies

Althorgh PlastifT™s Petition is quite lengthy, i 1 froguently mcomprebensible. and i

fails 0o phead 2 night 1o recovery under any of Plasnif1's theones of Tability  Fvom of Plasssf(f s

outiapeves consiracy thoory is presumed to he true, bas Petition fasls 1o stale » ¢lasm wpon
which redt may be pramted for multapls indepondent reasons, axluding:

*  PlameniY's antitrust chums should B¢ dismissod because: (1) they aee ime harrod, 12y

Plastaff lacks standung 10 st the clamns, (1) Plantff is collaserally esiopped from

asscrting the clases, (4) Phant s clams are barral by the Nover-Pemmmygton docmne.,

‘e
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(5} Plaats [T wholly fanls to allege concerted action; and, (6) Plastif! fasls 1o sefficionthy
allege monopoly pamer or the elemones of an sempt 10 monopolize;
o Plamtifls frand chim should be dismissed because he fals 10 plead the cxivtence of o
mislcading statement of omission made by Defendants 1o Plaintiff,
®  PlamifT Gabs 30 plead that Defendants knew about or smentionally imesfered wih the
conracts of buancss cxpoctancics with which PRantift clasems Defomdamts roetionsly
weerfored.
o Pluntfl's torious imcrference claims are time barred,
o Plunnils allegations actually contradicr the Busis e reconery wader the theory of s
facae ton
PRIOR ACTIONS
Phas Bawsest s not the fnt ime Plant Y has serad his dazaere allegations.  Pluntif! has
repeatedly tred sand fmled 5o prosecute those ¢laims under vanous faderal kam thoories in foderal
court m Kansas.  MSC sued many of these same defendants in the US Dastnct Comt for the
Dusanct of Kansas in 200 " Medicad Syppdy Chares ) I than case, which contaned many of
the same alfegations made i this case, Ihe Jisirict court dismmssed the case and wamed MSC s
counsel "90 ke greater care m ensuneg that the clams he brmgs om s chens’ behalf aec
spporied by the law and the factn™ Modioal Svpply Chamm, dne v US Mancevp, N4, No 02
I530CM, 2003 WL 21479192, %6 (D. Kan Jenc 16, 2003). The Tenth Carowt affinmed the
District Coun's dismessal and held that MSC's sppeal was frivolous. Medicaf Supypdy Chaun I
v EN Bancovp NAL 112 Fed Agpn. 730 (1nh Cir 200)
i Junc of 2001, Plastif filed suit i the LS. Distrser Court for the Distrct of Kameas

apanst General Electne and cens related partios (1he “GE Delendants”') alleped 10 be oo
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conspirators in this action (“Madicad Sappdy Chaim 1) That case tnvelved many of the s
factual and legal allogations as alleged here I the distrct conrt s onder dismrssing that suil, the
Coart noted that the foderal antitrust clams failod “a the most fendamentad lovel = Medioof
Sapply Chain. Ine. v General Eler. Co., OL2324-0M, 2008 WL 956100, *34D Kan Lun 29
2003). The 1nh Curcuit affirmed the daemisal of Bat complaint and uphehd the distriet coun 's
anand of saactions sgnnd MSC Madiow! Sapply Chain, dee v General Elee Co. 145 Fal
Appx. S (Hinh Cir. 2008

= yet & thied case (“Modicud Sippds Cham 7). MSC sued Novasos, VHA. UHC and
others in the US Dustict Court for the District OF Kansas i March 2005, The count dramissod
MSCs federal sntitrust, RICO and USA Patnot Act clases, Gl that the complasmt “auls »
the mont hasic devel 1o allege sufficent (acts to support cogmzable begal clams ™ Mabor
Negpiy Chasn. Jnc v Neoforma o, 319 F Supp 20 1310, 1326 (1 Kan 20000 MSC a0 i1
cowmer| were again sanctomed for asserting fvolows clams MSC Bad abur asserted clatms
under the state Maw theories Lipan asserts in this case, bt the comn declingd 16 oxomrse
supplomsemal jurisdicesn over the clams and dismssed them without prejudice. M Plaomi)
appealod the desmissal. but the Tonth Circunt held thas the Notice of Appeal was untingely ik
Medicad Supgdy Cham, Ine v. Neofurmns, Iee, SO8 F 34 $72 (10th Cir_ 2007

Thes. m the theee price cases filod by Lipant and MSC, the result has boos e i
dismissal ad sumctions.  In this case, which 1s the ok asttrust case brought on these Lo

Lgan’s Petinen should fare po bemer  Althosgh Lipan has added mare paripas and

[ PLannls Mugwne hodory docs nor end wirh these cnes. bermevey PlaatilT has two ofber caves suttentls pombng
Dt e e facts alloged o s Gane. Afer e drumeasal of MSC s siote law clasrm o Moo’ Sopph Chsam W
Liguns Tiled two scpanase sents, wew agains 1S Bark 3nd conam fefoded parses e "1S Pask Diefondarts ) st on
spzend the UL Defemdasts. sscrtmy varwos chims. soch o berach of contracs, KO aodd fraed  Sov L
Gennw Dl Company ot af . No 0788800V WV M my e 1S Dhrstnct Court hor e Werbern Divmrat oo
Missowrr: Lpare v 05 Banvorp. ef al _ 2000VIZTHEM e 11 % Ertrics Comnt fow the Dinomsct o 5 amess

(L L A M
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irrelevamt allegations s thas Petition, be has cured none of the degal defects of the classs On the
contrary, these clams suffor from all of the saene Segal Sefects and then some  Ulnder the facts
alicged = the Petition, no copmrable claim s statod agasmst Novation, LLC, VHA Ine

Venersty Haalihsystem Conooetium, VHA Mid-Amenca LLC, Thomas Spindler. Robent
Beranson, Gary Dencan, Maynard Obivernsas, Sandra Van Trease, Charles Robb, Macheal Terny
Cox Health Care Services of the Ozarks oo . Sst Luke's Health System s and Stormont-\ ml

Healtbare b (hercmnaflor, collectivels, “Defendants”™). Thus, the Petition should b desmnrssed

ARGUMENT
L FLAINTIFF'S MISSOUREANTITRUST CLAIMS FAIL AS AMATIER OF 1 AW
b Cownts L 11 and 11, PRantifT secks money damages and spunctive rehief for volation
of Sectons | amd 2 of the Messoun antanust stitune and conspiracy 10 violate Sectson 2. Sev Mo
REV STAT, S1603141) and (2). Although Lipan's Petitson i dullicult 1o decipher, o appears tha
Lapan’s sststnest claens are hased v the followmy allegatsons:

o Dxfendants monopolired or stiempiod to monogobize the Missoun hospital sepply
market, the Missoun ccommerce bospital supply market. and the wpwtrcam
healthcare tochnology compamy capitaiu atwm matket, Potition o1 99 S5.4¢

o Ixfendants formed a caned which srificially inflates the prces of hospital
supplics, Pettwon $ 2,

o Defenddants caused Lipani 1o lose sccess bo over $300000 in imvestment capital
Plunt!f allegedly raned o Oktober 2002 10 fund his ostry st the hospital
swpply macket v 1S Bank's sefusal 10 pronade oscron accousts for MSC

Petition s 4 100,
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¢  Defendanty have “deprived the petitioner of inputs rogerod to enter the subject
relevass Missoun markets™ by tortosshy inferfenng with pelitscecr’s peoperty
nghts 10 his claims aganst US Hark and General Flectric, Pettion at 99 102
*  Defendamss cased MSC 1w be deprved of corporate coursel and therefors forcad
MSC 10 diesolve in January 2006, Petitson 2 99 1034105 .
o Defendants mugaged 0 a “falad scheme™ % climinate foderal eversight of
Madcare and Modcand funds in Missoun, Petition 2199 3-3; and,
o Dufendants established a Notwmal Cancor Institute Centified Research Conter
St Lake's Plaza hospital in Kassas Cay, even though Lipan believes it was nol
worthy of such a desigeation, Fetion € §
As will be explioned in mare detul Behn, these clamms seffer from mwsltiple fusSamental
begal haw s s, 3 a consaguonce, the smtanest clams should be dEmmissad in thesr cateety

" Lipari’s Antitrust Clasms Relatiog 1o Medical Sepph's Alleged Blocked
Entry into the Market are Tiow Barred

Ihe limetations perrod for chims under the Missoun Aststrest statese 15 fowr vears. Mo
REV. STar. § 3161512 Lipan alloges that MSC atempaed %0 coecr the health care sy
market somctime i 2002, but that the allcpad st consperacy blockad Bes ¢fforts in that
tegard. Bocause moee than four vears have clapsed simce tha alleged wmpery, Plaetif¥ i
precloded from beinging claims relating to MSC's alleged atlempt to enicr the market. Thus, the
alleged dopeis staon of Modweal Suppdy ‘s imitial capmtaliratson should be dessmussed on this yrownd
alome,  Farther, %0 the extent that any other claim sssenod im this laaset s basad on conduct
OcCurring meory tham four vears ago, 1l i Bme-barred asd must be Ssemissed.  This w0kl i lade

the mynad allegations containad m Appondin Fow C“Plantills Business Relatomhip with U'S
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Bamk and US Bamcorp™) and Appendix Five ("Plastil's Business Relatiooship wioh GE, G}
Capatal, and GE Transponatsoe™)

Lipan triex 30 svord the time har by mvoking Missour's saviegs statute, Mo, Riv. S1a7
SH6.230, whach provides that if claims are timely asserted in one et and thes Wrrmocsod wthout
prejudie or ended by a noo-suit. the plaintifl has one vear froes Bt dismissal o oo st fo
refile the claims. See Petition 3 § 20, Lipan alfeges that has claims are revived bocause he has
trought thes case withen o year of the dismissal of his state cosen clasms in Madrea! Sppty Chvow
11 - » dismussal whach Lapan assens occursod on March 7, 2007 Lapan misstates the &ate of 1l
dismissal by one yewr. The court in Moot Suppdy Chave M1 octually dvamassed Lipaei's state
count clemms om March 7. 2%, See Medhvew! Syl Chain fac. v Neoforma. e, 410
FSupp 24 1316 (D. Kan 20000 As a comequence, this lawsuit was not filed within e one
year time penod of the savengs statute. In sy cvent, the Missours savings statiic docs mol apphy
wo claim, such ae clames ander the Missoun antitres statute. which carry thoo ows statutory
Ftations penod. See Boggs v Frmers State Bawk, 546 S W 240 211 (Me Agp. S 1901,
Thes, the sanamgs stitine does sot sane these teme harrod ¢ lams

el Lipars Lacks Standing 1o Assert the Amtitrast Claims

Movevver, Plantifl lacks stesding o rocover damages ansing fom the alkepad
amicompetitine actwoms. of e alleged hospotal supply cartel he alleges cvists so invercharpe
hospriale for medical supplies  Plaiotif! does not allege that be or his now-dissolved foemer
Compant 1y u hospital, s he is non direetts myured by the alleged conspiracy o charge hagh
pices. Bedeed, a5 a competitor of the alleped cartel, PRumtiff would benefit by sy aproement to
charge high prces. because it could either undercin e PN 10 win Bdusiscss or profit from the

canel s pnoeg “embroetla ' Plame T s allcgassoos affimmativeds establind this lack of standing. as
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he clama that he “found it casy %0 beat the ‘volume discosnts’ on even very small quantiny
perchases for widely disporsod customers ™ Petation a1 § 185,

The case low 1 unequivocal that Plasndl lacks standing 10 compdan of Defendams
allcged price fixing conduct. Aamtic Khfiold Co « US4 Petrolewm Co, 405 118 128, 13920
TPHN thobdeng that a fiem has ot seflered snttrust mjury where competion have agroed W iy
prwes), Maoswshua Elee Jads, Co v Zemitk Rnfio Corp, 478 1S 74, $82-83 (1984 {samc ).
Anextbesia Adwntage, fnc v Metz Group, 759 F. Supp. 638, 645-6 (D. Colo 1991 ) (Bobding
fat plaintifls bad "no stamling to sssert [against a5 competitors] the price fixang claom
wdependcntly or as a larger conspiracy, ©vem assumung that the defendaats were price livimg ™)

Morcover, Lipari's Petition alleges several allegod “schomves™ that, on thae face, have
nothing 1o do with ham or with MSC  For example, Lygun complains 2 fenggh sdout 1the
establishemert of & Naowal Camcer Institate Cotified Rescareh Corter a1 St Luke's Plass
bospetal i Kasas City. There is no allegation that Lipan or MSC wis hamed by ihis
Similarty, Lipan complams about 3 potential change in health insurance 1 Missoun Again,
where s notheng which commects this alfegation to MSC”s alleged inabelity 10 compete. Somnlarly
Plantiff has no alleged any atatrust injury resulting from Plamtifl®s mynad allcgatyons of
mflated prices, hanm 1o patients, harm 10 Modcare and Malicaid, and the alleged cfforts to foil
sy mvestigation of these alleged facts. Consequontly, Plaintifl casnotl rocover for that alkpnd
condet

. Lipart's Antitrust Clabms are Barred by the Noerr Pemnington Doctrine 1o
the Extent They are Based on \llegations Relating to Defendants’ Defense of
MSC's Prioe Lawswits

Mamy of Lipan's allegations concem hus belief that he has been wiongfully depny of of 2

Tproperty merest” i MSCTs mttrust claims by Defendants” conduct in delenbmg the prwe
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lmsuits For example, Lipan alleges that Defendants “obatruct{ o] the petitiones m his fodors
ltagation %o recover the markes entry capetalization . .~ Petition 2§ 103 Sev also vd m % 401
1T direct goal of the hospatal supply canel was %0 make ot possible o mfluence the
omcome of the petitoner’s liigaton in Kansas Dawnct Count to take o fsic) busines
cxpectancies and property nights from the petitioner without the possabality of o brosder civw
unolvement cosmang the petitioner's claims 10 be taken senowsly “) In this same vom | pan
assents that Defendants Bave made attempts to “depaive the petitioner of his corporate counse ™
Petiton at § 103 Ths claim s apparemly based on Ligar's contention that Defendants
conspired to have PlasniTs former counsel, Bret Landrnith, disharred foe sscompetence and that
the prior sanctions awands against MSC preversad other attorneys from agrecing 1o represent
MSC. Lipan alleges thae this ifficulty i getting replacement counsel Jod him 10 dissolve MSC
n the hope that he coukd then continue the litigation pvo se. A

First, VHA Mid-Amenca LLC, Thomas Spindler. Robent Beranwe, Gars Duncin.
Maynard Oliverius, Sandra Van Trease, Chutfes Robd, Micheal Torry. Cox Health Care Services
of the Ozarks Inc . Saint Luke's Health Svstom Inc . and Stomsont-\ ail Healthcare e were not
pames fo any of the prior lawssas and there 18 no allegation that they had any boow ledge o
unolvement i e defense of any of those suas

Second, Lpan's clam that he has a “propenty mterest” i his federal antitrust chaims thee
was wronglully taken from him by Diefendants m lahcrous. MSC s federal antitrust claims hay e
boen ruled to be frevodous in the prior liwsuis 11 MSC's clasms were not “Taken sersoasiy.” it
Was because they were mot cognizable claams B would be 2 stratgee result andead for 2 plannf]
o be sancexeed for bringing fivolous antitrust claims, and then allomod 8o peoceed ih 2

subdiexpinctat cane on the theory Bat 1he Defondam s condint extabhishing the fundamental legal

LA LA

v

Lipari vs. Novation
253

08-3187 Medical Supply Chain vs. NeoformaVolume XXIV 9256



defects of the nital clams was itself an anbitrust violation.  Defomding oncielf agamst o
frivolous st Liwsst o simply not wromgful

Thind, the Petiion comtains absodetcly no factual allegation that woeld conmect
Defendints 1o Lasdrith’s disharment or any effons by Lipan %0 obeain additionsd oe i fTererd
coumael. Moecover, thay Court can tako judicnl notce of the docket of Modwal Sappds 1/ ad
the Fact Shat MSC was represented by attorncy Ira Hawver entil afler the Lawsen was chosed ol
the ippeal repected by the Tonth st 1f Lipan chose 1o dissolve MSC as o huigation tacss,
that was Ty decwmon — thare are mo facts allegad Bt woeld sspport a chaim that Defendants
forced hem to Jo 30 0¢ cven knew about the dessolutson until after @ was completod

I any event. the Nower-Peanimpion doctrnne mandates desmussal of Lipan's claims to dhe
exten that they imvolve allegations relaning o Defendanms” defome of the proe lawsuits.  The
Nocrr-Pemniagron doctrine smmwenssos Jefondants from labidiny for their “gomne offorts to seek
rodeoss through the Judscial process, even if the oulcome of such Jtigation is coman 1o atfoct of
clmmmate competition ™ Comtral Telecommanications, tac. v TCT Cablevivsew, fnc . 610 F Supp
SOL, S90 (W D Mo 1985, aff ', 800 F 2d 710 (8" Cir 195861 The wapphcabibay of the Novrs
Pemwmgion dostnine 1s an essemial clement of plamtifTs case. Ofine v Civie Ceomter Corp, 780
S.W.20 665, 663 (Mo App. ED. 19891 Lipan has failod %0 enorcome that hutdle mn ths cae

| A Several legal Deficiencies of Lipari's  Antitrust Clalms Have Been
Established in Prior Procoedings

Collsteral extoppel. or 1ssue precheson, ban the relitigation of an 1ssec by B same
peetics o those 1o privity with thom Kewsas Coy droa Tramap Awh v, 3550 Main dssoxs | I
TA2S W2 I 188 (Mo App. WD 1986) In Ciny of Ste. Gemeviewe v Ste. Gemervery Reads
Mix, Inc 7063 SW.2E 161 (Mo App. E D, 1959), the coun sSentificd the followseg Gt i b

consulered when determining whether colleral essoppel applics

At
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(1) Whether the issue decided an the peror adjudication was identscal with the
s preseried in the present action; (2) whether the prior adjudication resulted n
a judgesent upon the menits. (1) whother the party agasnst whoen collatcrsl
estoppel 15 asserted 15 a pany o o praty wath a paety %0 the prior afedicatoo,

and (4) whether the party against whom collmeral estoppel s miseriad had 2 full

and fur opportunity 10 litagne the 1ssue
I om 364, These condtions are st with regaed 10 soveral of the releyamt ssvoes 1 thes Case
Fast, because Lipan geoceeds m this case as the alleged asssgnoe of MSC's clamns, be 15 0
peovaty saith MSC. Second, MSC Bad 2 fair and full opportunity 8o litigate the legal adeyquacy of
his proce clanms. Third, a dismissal with pecgudice 15 & padgment oo the merits of MSC s clams

Frsally, slthough te pror clms were asseniod smder foderal antitrust Law . the cloments
and relevast sivocs arc Wdentical under Massown lam. Sectiom $16.03141) of e Messour)
Antrtrust Act closcly parallcls Secton | of the Shorman Amtitrest Act and Soction 416 035 2) of
the Mussoun Amtitrest Act closcly parsllels Section 2 of the Sherman At vtloe v Lin
Comter Conp, TES S W.2d 508, S10(Mo. Ct App. 1956)  The Massconan Antitrust Act exprossly
requires Missoeri state antitrust classs 10 be “comstrucd in bammony with mbng jodicial
imorpretations of comparabie federal antitrust statates ™ MO RV, STAT, § 4161481 Foder Fu
v Forrest T odowes & Co, SS6SW 2D 310, 1S (Mo Bane 1979 Thas, %0 the extoant than
Lipan's chums mirror the clames MSC made ssder the Sherman Act m the pror cascs. and those
clams were fownd o be legally deficiont, Lipan s collaterally estopped from ssserting than m
this case As will be discussed below, collatcral otoppe] bars Lipan's sstitrast clamms withy

respect b his allegatsons of concerted action (Count 1) and relevam maekets (Coum 1)

K. Count | of the Petition Muest be Dismissed Because Lipari Has Failed 10
Adequatels Plead Concerted Action

In Count 1 of Tapun's Petinon, he assents that Defombants violaed Section 41608141 of

the Missoun Amtilreet Statute  In onder 5o ostablesh o violatwon of that statine. Flamt ! st

sy m
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demonstrate that (1) that there ws & contract, combination, of comsparacy; (1) that the
agreement unrcasonably restrained trade under either a per se rele of illegalvy o 2 rule of reave
anaiywiss and (3) that the restranmt affeciad stentate commerce.” Soe Momneuvr Ao of Noesy
Anextheisty v, Usity Moop . 5 F Supp 24 €54, 708 (D Minn. 1995), aff'd, 208 F 33 655 ¢%1h Oy
2000).  The “coatract, combination, of coospiracy”™ clement “requires that defendants Sad »
CONSCIOUS COMmMItMen %0 a common scheme dessgnad 1o achueve s unlaw ful objective ™ &4

Plassts ¥ repeatalily states that Delendants aciald in concert, but doos noe allege any facis
concerming a common scheme relatmg 1o any actwon against Plantdf or other unlaw fol ebyective
Plasmta (T s conclusory statoments are mssfficiont undor Massoun law. See Love v S Loses (i
B of Edae, 903 SW .20 364, 365 (Mo, App E D 19598) ("Mere conslusmons of a pleader nol
sspported by factual allegations cannet be taken as trwe, and therefore, must be disreganded =
dctermining whether the petstion states 2 ¢lam upon w hich echief cam be gramied ™) There arg mo
fts relatmg 30 any costat OF commescaton between Novatoe, VHA, VHC, VHA.
MadAmenca or the sdinodual defendams on the cow hand sl the defondants and other parics
lcped o bave doprved PRaintiff of its finamcing. real estate and esceow services.  The Pentue
provides mo factual Busis for 2 belaef that the Defendants on whose bebalf this motion s made
bl any ke ledge of the events relateng 10 Plantof {or bad even Aeard of MSC prxce 3o these
lewsuns)  Moroover, the Petiion fals to alloge facts sufficiont 1o plead an agresment o
concertod action relating 10 group boyoott or allocation of Customers

IA] plamull sset Jo moee than oile reloviodt antitrest language 80 stane o claum fin
rehel™ TV Commmmicarsons Nerword foo v Turmer Network Tedevasion. Toe . 063 F 20 1022
027 (10 Cor 19920 A complasmt mast “provide. whenever possable, soeme detals of the nme

place and alleped effect of the conspiracy. it 1 not enough merely 1o state that a conspiracy s

eyt
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tken place” Euwre Constr. Co v Maller & Smirh Holdbwg Co, 14 F.3 213 221 (4™ Cu
198 The US. Seprome Court recently engpdasizod that a cognizable claim under Section 1 of
the Sherman Act requires “a complamt with enough (actusd maiter (taken ¢ true) to migpest that
an agreement was made " Mell Adunnic Corp v, Twomdly, 127 SO 5955, 1968 (2007)  In
other wonds, there must be “plasesibde grounds to mfer an sgreement™ m order 10 “ratse o
reasonable expectation that discovery wall reveal evidence of iBegal agreemenn = Af

Ihe Petitsons completely fasls thes test. Plantifl does mot, and could not, allege that the
Defondants agreed with anyone 10 barm Plntiff  Plasiff ncver claborates on the alleged
comperacy other than to samply assen that sech an agroemoent ovests. Bocwese of Plastedls
falure 10 allege any of the roquirod particelars. [dhsenissal of [Bas] ‘bare bones allegatoon of
antitrest conspiracy without any supportssg facts s appropoate ™ Exawe Conar (o 14 F 30

221

In Maodicad Nupnly 11, the count held that MSC fanled 10 aflege comeentod ¢ toon on semln
allegatsons,  The court held that “faliehough plaintifl ssserts many conspiracy theomes, 1 docs
not allepe any facts that suppoet 15 allogatioms ™ Medhioa! Sappdy Clarw 20, 419 F Supp 20 »
1327 The coun alwo notod that MSC's proce complaints were found to be deficostt i hes
regard M Lipan has done no better an thes case and, thes. bas clam of concerted acton 15
harred by collateral estopped

r. Coumnts 11 and 1 of the Petition Must be Dismissed Becanse Lipari Has
Failed to Adequately Flead a Relevant Market or Market Domsination

Lipan’s alleged relevant markess, (o the Missours hosgutal supply market, the Missour
ccommmerce hospital supply market, and the upstreams healiheare technology  corpany
capitalization market are degally deficient and cannol peovade o basis for & claim smder 1he

Missoun Antitrust Act. A planndY ts required 10 cstablish a releyvaes market 1o prevad on g
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moropolization or attempted monopolization claim. Lawter, foc. v. Novell Inc . 306 § 34 1003,
1024 (10" Cur. 2002)  See gemerally Walker Process Equip. Inc. v Food Mach & Chow Covp |
IS2US 172177 (1965 C“Without 3 defintion of that market these is no nav 10 meEure la
defendant s} ability 10 fesven or destroy competition. )

I fact, Lipan's Section 2 clam 1s barved by the doctrine of collsteral esopped = his
regard. Hes allegations that the releyvant market comsests of the hospital sepply marker the ¢
commeree hospital supply market, and the healibeare capitalizanon market have been repestadly
ropected in the peor cases See Medioul Sapply 117, 419 F Sepp.2d at 1327, The fac1 tBan be has
It these insufficsently defined markens 30 Missoun does sot care the defoct

Even apant from e issue of collateral esoppel, Plamail's pleadings wath regand b
relevant market are plaindy meulliciet. A proper redevant market consists of all peoducts o
services that av reasonably isterchangeable  Dwited Staner v F 1 ae Ponr de Newowers a Co,
151 LIS 377, 395 11956)  Im addinon, & market definmtion must he plassabde 10 s v e 2 motion
o dismiss. Soe TV Commanricasions Negwork, 963 F.2d a1 1028 (affamuieg Soumssal bocanwe il
plamnff "0 st allepe o relevant peodact market which e defondant] was capable of
moncpolring. attempting 30, ¢ conspiring o monopolize i volation of Section 2 ol the
Sherman Act™), Aubilas o, fac v NCAL 63 F. Sepp. 20 1097, 1102 (D Kan 1999) (1o
WEVIVE 3 motsom 80 doaniss, the planufl “med alloge 3 relevant market thae includes a8l
[products of servaces| tha are reascaahly werchangeable™)

Fal, e marier cannot be limitad 30 “hospital wopplics through ¢ commene™ sampd,
hecause that 1s the only way that MSC plans 10 sell boopiial supplies. “JAIn antitrust planmif)
may oot define a market so as 1o cover only the practice complamed ol thes would be cocelar oe

A et resuli-onented reasoning = Adidar tm . 04 F. Supp X w1102 Rather. the markct

S
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alleped m o complaint must be justified through spplication of the teleyvat keygal poncaples for
market defimnbon, As Judge Vam Boebber notod

“Where |an metnresa] plannfl fasds o defime 1is proposad redevant markel with

referonce 1o the rule of reasonable smterchangeadelity asd cross-clasticity of

demand, of alleges a propasad relevamt market that clearly does not encompass o8

nterchangeable ssdatiute products even when all factual inforonces are grasted m

plantaffs Gvor, the relevan market i legally wosdlicicnt and a maotion %o dsmiss

may be granted.”
Advolas Aax, 08 F. Supp 24 a1 1102 (quotsng (hven Cine Pizza. dee v Domino's Mizza e, 124
PR30, 3657 (5d Cir 1997) and collecting caves)

Second, hoogpatal supphies. defined as such. are st rezsonadly interchangeable products
Nev Community Pudlockers. e v Donrey Covp, 892 T Sopp. 1180, 1IS3 (W D Ak 1'95)
@l'd, Community PuMiskers, fne. v DR Panoers, 139 F 3 1180 (8th Cor 1998) (sotey thae
“products Belong m the samne market when they aec ressonably intorchangeable for the same uses
and thus exhibit 2 high cross-clasticity of demand ™) Lapars fals to explam how this sest s mot
m a market defimtion that includes such differcet vems as CT scammcrs, sutures, and handages

In addmion, & plantafY claimeng monopodization mest allepe thatl the Jelonbant possesses

monopoly power in the relevant markct ™ and o plantff clasming attempiad monopodis e

must allege that the defendant has & “dangeross probabibity of seccess i monopolizing the
relevant market * Full Dvirw Prodwcnons « Fasow Spevis, Joc, 182 F.51 738, 756 (1inh Cu
1979)  Specifically, “Diln order to sustam 2 chaege of momopolzatxn or  atemplod
momopolization, a plantell mest allege the necessary market dominstam of & particadir
defomdant ™ JEL Hawdon Co of New York Tac. v Siemens Med Sis_ fac 519 F 20 1005, 10058
(2d Cor 1989) (ompdasis added) (repextmy atlempt %0 show damgeroas prodability of sucoess by

aggrepating sharcs of tao Sefendants)  PlasendT alleges thae Defendants have scquired 200, of

the murket because he contenmds that “VHA Mid- Amenca LELC has ener #0P of Missoun s

15
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hospital beds™ which he chaims 1 the “isdustry measere of sarke! share for distrituion of
bospital supphics ™ Petition at p 93 But this 15 » fundamemally Mawed allegatson of market
share, because M does not address what percentage of hospetal spplbey o those dods
porchased theough the Novation comtracts. Under Lipan™s thoory, coe must assume that VHA
members in Missoun purchase 1000, of their supplies Seough Novaton contracts und that 517,
of the hospual bads comatitute the same percentage of purchases of hospital supplics. Nenher of
these promises 15 logical ssd, i sy cvemt, Lipan does not eves plesd that gither is true.

Foe these s reasons, Lapan's Count 111, which astempts 10 sct forth a clam for

COnsSpIracy 1o viokaton Section 2 of the Misosst Astatrust Act must be dismmssed,

" PEAINTIFF FAILS TO ALLEGE THE REQUIREMENTS FOR A LEGALLY
VIABLE FRAUD CLAIM

Plannl! wsens 2 cham for fraud and decent againa Defendants.  The clemons of
feaudulent misreproscntation are: (1) a fale, malenal roprosentatson: (25 the speaker’s know lodee
of wts falsity of his wnorance of its truth; (1) the speaker s intent that # should be acaad upon by
the hearer m the manner reasonshly comemplated; (4) the hearer's ignorance of the falsiny of the
satoment; (3) e hearer's rehianoe om its e, and B¢ right 1o rely thereon; and (0) prossmate
wgery.  Prewvwm Pioowcing Specealian foe v el 90 SW3E 110, 115 (Mo App. W D
2002)

The Count necd mot go ferther than the flst requirement in onder to dismiss this claim
apanst Defemdamts. Nowhere m the Petition 1 there an allegatson that Defendants made any
stasement, Ghe or otherwise, W Plantifl  Sev Jv re Lifeoore Buwodical fee S Loug . 159
FRD SIS, S164D. Minn 1993) (soting thet “the complaint s aliepe the ime, place, speaker

and seemctimes oven the coment of B alloped masrcpecsentation.™). Moeeoves. | span fals s

il m

I
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salisfy the ofber regurements of pleadomg » fraud claes, as there are no factuad allegateons
regaeding Defendants” stent or ko ladye of e alleged fabuty of any statement made 1o
Plantf® sor are there amy factual allegations regaeling Lapan's reliance on any stabement made
by Defondants.  Thus, PlantiFs feaud clam fails 2t the threshold and Count V ahosdd be
dismisscd

L PEAINTIFE'S CLAIM OF TORTIOUS INTERFERENCE IS LFEGALLY
DEFECTIVE AND TIME EARRED

Pl chums  thae  Defesdams  sommously  micrfered with “wust  accoants  with
US Hank™ s some unksown petative sale or kase smangemest with “General Flectnc

Trawportation Co™ Petinon, ot p 103 Tortious imetforence with 2 contract o business
capecuncy rogeres phaniedl 1o plead the follow ing elemments: (1) 2 contract or valid Business
oxpectancy. (2) defendant’s knowledge of the contract or relationship, (3)an ienbionat
mierferonce by the defondamt inducing or casimg & breach of the contract or relatsomadup,
{41 absence of justificanon, msd (5) demssages  footifone Gar Co v OViver, 939 S W 28 30, 30
(Mo App ED.1996)

Even assuming there wan o valdd contract or business expectancy smvolved, Plunnhf|
nholly Bals 1o aBlepe than Defendants Knew abost it or ssentionally seterforod with sech comtra
oF business expoctancy . Indeed, the Pation w devord of any facts which would ever jusify an
micrence of knowledpe or meention.  To il thee g, PRinhfT impormissbly relies on s
conclusory allegatsces thal Defendasis acted in conspiracy with cach other wath regand %o all the
conduct m B Pettion in onder 10 ry o e theswe Defemdants 10 banking and read estase
o ons they hud sothang to do with between Plaimifl and other partics

In asy event, the limitation ot asserting a tortious mterforence acTom 15 five yoars afler

e canst’s aconial. Mo, Rev. STAT S16100d)  The asserted Pasianess ¢xpoctancws were
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allegedly wterferad with moee than five yean before thas lawsunt was filed. As noted m Secton
IB above, Lipan's clasmns are mot revived by the Missoun savings statule, bocause he faked 1o
sec withan a year of the clanms” disnssal o Madicad Swopdy 11 For these reasons. Cous I\
should b¢ hwmassed

IV PEAINTEEE'S PETITION CONTRAMCES THE BASIS YOR A RECONVERY
FPOR PRIM P ACTE TORT

PRantifl wholly fmls to adoguasely plead the cdemonts of a pvima fucse tonn Fokie o
M Lows Childron & Hoopetad. Inc, 646 SW 2d 130, 131 (Mo Ct App. 19872 The specific
clemonss of & prasar Jucee 1ot clasm aee (1) an saentional lawful act by the defendant. 17) an
micet 8 cawne ey 10 the plainteff. (3 mury 10 the plastiff. and (4) e shscoce of sy
pestification or an insufTicient justiBeatun for the defendant’s act. Rice v Hodupp, 219 S W N
JA0 Mo 199 ton bamck, Wl v Koamsas Gy Area Transp. Aurhoeiny, 629 S W 24 o9 (Mo
App WD 19520 Falure 10 plead that the defendaest comminttod an intentional Lawful act » fatal
b o claarm for paena focar toet. Bradley v Ray, 908 S W 24 302 (Mo Cr. App 1995

Ihe thirust of a primae Aacre toet chanm is the itentional undenakiog of an otherning Law ful
act, whch is done with the iment %0 casse 1mury %0 the Plamtifl, and whech s withoo! am
recognzed pustification.  Here Plasmif (e 8o allege action by Defendants which s both
wicnbiomal and Law ful  In fact. Planndt specifically allepes the “acts and acteysies of Diclembants
are stll wwfan il and frusdulenr.”  Petstion ot p 107, {emphasis added) ) Consoguomly

Count V1 should be dismassed.
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FRAVER
WHEREFORE, for all of those reasons, Defendants request that the Court enter s Ordes

(hwmissing the Plasmticl's Petition and foe all other relicf 1o whach they uylhl

) e =
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INTHE CIRCUIT COURT OF JACKSON COUNTY
ATINDEPENDENCE, MISSOUR)

SAMUEBL K LIPARY )
(Assignes of Dissolved )
Medical Sepply Chain, Inc., )
)
Plalntifr, )
)

.. ) Case No U816 C NV a21”
|
NOVATION L1, et al, )
'
Delendants. )

SUGGESTIONS INSUPPORT OF
CURT NONOMAQUE AND RONERT BAKER'S
MOTION TODISMISS PEAINTIFE'S PELITION FOR
LACK OF PERSON SPICTION AND FOR FAILURE TOSTATE ACLAIM

Punuant 10 Missoun Rules of Civil Procedure S5 27an2) and S$27aN00 Defendants
Cwnt Nonceagee (“Nonomagque™) and Roben Halier ("Baker™) (collectively “Ihefondams ™)
sbout those Sugpostsons in Suppon of they Moton 1o Dhamess Plastill's Petitson for Lack of
Persomal Ferrsdiction and for Fasdwre o State 2 Claim

INTRODUCTION

Noaw ithstandsmg Nonommague and Baker's bk of contacts with Missoun, Plamti(1 named
Newormasque andd Haker s defernlants in this action. Plaintdls Petition docs not allege that
Nosomague or Baker persoaally porfoemad any Sortous act, tramsacted v husiness. or eneaocd
gy condoct in Massours  Defendants respectfully roguest that the Count distss themy from
this aten o the ground that they are ol subpect 1o personal Jurssdactocem in the Mussoor)
Subject 10 thowr Motos 50 Daveniss for Lack of Personal Jerisadiction. Dedendamts youn in e
Motson 10 Dasernns for Fanlure to State a2 Claim Gilad by Dhetendants Nonaton, LLC. VHA I

University  Healthsysiem Comsortium, VHA Mid-Amenca LLC. Thomas Spindler, Robent

Lipari vs. Novation
265

08-3187 Medical Supply Chain vs. NeoformaVolume XXIV 9268



Beransom, Gary Duncan, Maynan! Olivens. Sandra Van Trease. Charles Robb, Michae! Tearry
Cox Health Care Services of the Ozarks Inc . Saint Leke's Mealth System Inc . and Sscrmone
Vel Healtheare Ine
BACKGROUND FACTS

Nooomaque is a Texas ressdent who has never residod m Missoun  Sev Affidave of Cun
Nonomague (“Nooomague AT™) o $ 3 Gmtached 1o Motion 10 Dismiss as Exhidha 1y Raker
an Nhnots ressdent who likewise has never resided in Missouri.  See Affidavit of Robert Bakor
CBaker AE™) at § 3 qanachad to Motiom 10 Dusmiss as Exdabit 21 Nather Baker noe
Nonoeague has over ouned real or porsonal peopenty located in Miessoes Nonomaque AL a8
3 Baker A 8 3 Nother Baber nor Nonomague has soliciied 2 comtract 1 Maswourd
Nesomaque Al a1 § 6, Beker AT s 96 Funhermore, nesther individual kas cver manmanad a
mahing sddress or phone number in Missoun, see Nonomagee Al at 9 4. Baker Aff m* 4
Finally, neaber Baker nor Nonomagque has any persoeal empdovees oc agenns wn Missoun
Nooomaque AF ot 95 Bakor AIT % %

ARGUNMENT ANDALTHORITIES

| THIS COURT EACKS PERSONAL JURISDIC TION OVER DEFENDANTS
“When a defendant rasses the sy of Lick of personal Jurischictxom m 2 moton o dismss,

e burden shefts 10 the plantff 10 make 2 peima facee showing that the 1nal count has perwnal

pnsdchon " Connen v Roswlise Plastees. Lod, 12 S W 3d 314, 318 (Mo bane X000 As <et

forth Below, Plaintiff cannot meet s barden of prool because seither peneral por spevifi

" When consadonng w hether personal jursdaction cxmes snder Missour s | ong Anm Sutuie, o s
pormissible 10 consador matters owmside the ploadings, such as affidavits o declaranons from the
movant. Cowwer v Rovinlie Plastees. End, 12S W R 14, 318 (Mo, hane 20

AL

-
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pnsdiction ety over Defendants in this case, Accordingly, the claims agasst Dofondants
must be dismissed.

Missoun couns employ a Iwoestep tewt for porsonal junsdiction  The firs Mep & 1o
examine whether the defenulane is amenable 10 service of process wmder the state’s long arm
Matute Chrosrilonr Amercan Corp v Fiyrsa Fosmtry Co, 955 S W 24 1, 4 (Mo hane 1997)
The second stop 15 10 examane whether the Due Process Clanse pemuts persosal jurseSction  Af

Plaintiff canmot moct eithes proeg of this test

A Delendants are Not Amenable to Process under the Missourt Long Arm
Statute

The Missourt Long Arm Statute does not reach Defendants and therefore does 1ed confer

i persosam Junsdictson over them in this Cosnt. Massouni™s Loag Amm Statuie provedes in
pertinent pan

L Any persam oe i, whether of not a citizen or resadent of this stale. of ans

corporatoe, who in persom of through an agent does any of the acts orameratcd in

this section, thereby submits such person, firm, or corporation, and, if an

sadnodeal, his personal sepresontative, o the junsdiction of the cousts of thes stale

as 10 anvy cause of action arising froo the domg of any of such acts

(1) The trassactscm of any business wthin this state.

12) The makomg of any contract withen thes stalc;

£3) The commussaom of 2 WOMous 3ct withio thes salc,

(4) The owncrship, use, or possession of any read estate situated in this state.

(5) The comtractimg to maure am person, peoperty or nsk locaad wothen this stte
M the tene of contracting.

(61 Engaging in an sct of sexual interoosrse within this state w ith the mother of 5
child on or mear the probahle penod of Comcepinon of that chuld

(L BV B B3
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3. Only causes of action ansung feom acts enumeratod im thas section may be
aacrted against a defendant in an action i which purisdiction over him 15 hasad
upom thes section
MO REV.STAT. § 500500 Becasse Defendants have notl conducted any of these acts within the
sate of Missoun, asd because Plamtifl™s clams are oot hasod on any allegatson that oither
Defendant personally engaged in any busness or tomtions condoct 1n Missoun. the Missoeatt
Lomg Ann Suatute docs not authorize service of peocess on Defendants.

N, Ihe Exercise of In Personam Jurisdiction Over Defendants Weshl \iolate
Federal Due Process

This Cownt should dismiss the claims against Defendants becsuse 1t would offond foderal
duc process $or this Court o exorcese puntsdiction ener Defondants. Beginnmg o ith the sommal
case of Mrermational Shoe v Washungrow, 126 1S 310 (1945), the Supreme Coun bas
comatenily held that a coun may sot consbitstomally exercise personal mrisdiction over a
nonressdent defendanm uniess it 1s shown that the defosdant has “cortain msersn contats with
the forwm state such that maimcnamce of the vt there does not offend the “traditional sotioas of
fair play andd substantial justice” ™ Jetermational Sheoe 126U S o N6 (ening Mdllikeo v My ew
MEUS 357, 3635 19300 Consequently. & court must sedertake 2 tmoprong emalven m
considering Junsdction oner 2 somesident Sofendam, ke Defentamts  Find. the oo st
dctamine whether the Sefendant has purpeacrlly extablished minimum costacts weth the forum
sate I ihe court comcludes that such purposcfol mimmens comacts exist. then the couft st
ot decide of the contacts are such that “the axsertson of porsonal jurisdiction would comport
with “Ear play and subsaantial justice’ © Murper King v Rudrevnez, 471 US 462, 470 (1985
I thes case. nesther prong of the 1est 15 st fied Consequently, it would offend the duc process

ey for this Courm o excrone persomal junsdsction over Defondants
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! Defomians. Lack Sufficient Minimum Consacss with Missoan

The mumeemuen contacts prong of Iwermanona Shoe which is the very “toshstone™ of
the comsatutional analvess in this seca, depomads beavily upon the “forcsecabibey” of a defendam
boing sucd 0 @ forum state.  Barger Kimg. 371 US. at 374, Workd wide Vedksuopen Covp. &
Woosdsom, 444 US._ 286, 297 (1980). In MWorld-wide, the Unsted Siates Supreme Cosrt staned that
“he Swcsecability that is crmical 10 due process analyyis 15 that the defendant s coetacts in
sonnectas with the forem State are sech that be should reawonahly iy ipate baing haled 1o
cowt there ™ Wovdd-wide, 444 US a1 297 Whether 1 s foreseesble that a defendant cam be
suad 0 a particular court can be established only by proof Bhat the defombant has “purpoac fully
directed™ s actritios sowaed the forem state Loy Mote! Tndursry € ot v Saperior Court,
SROLLS 102, 112 (09870, see abvo Bwrper Kong, 471 US a1 475 In this sense, the Sae process
¢classe crmures a "degree of prodsctabality o the fegal system thae alkow s posential defendants 5o
saructere ther pramary conduct With some minimes 2ssurance as 50 whether of ol the conduct
will or will not render them kable to st~ Wavkd unde Folymagen, 4348 1S g1 207

In comadering minimum contacts, tay categones of personal jurisdictson have been
recognized by the counts. peneral junsdsction and specific jumsdsction Helscopteron Nacromales
oo Colombur v Mall, do6 US S0K (19854) A use may overcise “pencral jursdcion” over a
foreign defendam 1f there are “contimsous and systematec” gomeral comtacts berwoen the state et
Bhe foeern defindant. Sev, e g Feloh v Transportes Lar- Mex SA DE ¢V 92 F 3 320, 12445
Co, 1996) “Spacefic mnsdiction.” s contrast, subjects the noresadent defendant to suil m the
forum state cnly on clasens that “anise cut of o relase 10™ the Sefendant’s contacts w h the foeum
e, Sev, ex. W Gardesard v Wesnm Hosed Co, 186 F3d SRR, S9% (57 Cir 1wy

Helicopteron Nocsomales e Cotarmbag. S 4 v Hall. 3646 US UK 414 (19%3)

AL W
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Defendants do not dave the minmum. “costingous and systematic” comtaces with
Mecwurt which are necewsary 1o confer pemeral Junsdetion upon this Count under the
comsttutional amlysis of Jeternationed Shoe  Defendants never resided, oanad peopeny,
mamstaned 3 madmg aldress or phose sumber, had perscral employoes o agents, or solicied
contracts for porsonal business in Missoun.  See pemerafiy Nesomague Aff . Baker Al Thus,
Defendasts simply have never engaged orgomg day1o-day dessncys oe other actoties m
Missoun and do not have the contacts necessary %o estahlish general junsdicion

Moreover, fhis Count canmot exerase specific Junsdiction over Defendants. There are
simply no allegations thae Defendants, in thesr perscaal capacity, commitiod any acts ot all m e
St of Missoun. or that they avasied themschves the prevakepe of comducting activities withes the
sale. As a comsequence, 1here is no conncction betweon PLintifl™s clams and sctivitses of the

Dieferlants in the forum state

2 Exsromng Posonsl Junsdchon ever Ikfendants Wosld Offcnd Teadition!
Netwons of Far Play and Substantial bestice

Even if Plaionfl could ostablish minimum contacts, which he cannot. it would st be
unfat and unyet 10 require Defosdants 10 defond against Planteffs clasms i this feum. Afer
dctarminimg whether o monrcsdont defondart has sufliciont manssmes comacts with the forss
state (the “first peong™ of frermatioma! Shov). 2 coun findang the presence of such contacts must
SEAT Examne cenan ofher Gactors 1o determine whethor these contacts are sullicsent so that the
asserion of penonal gunsdiction would compon with “traditicosl setions of farr play and
sulsstantial westace.” Bavger King, 471 US a1 476 Midson Folin, 20 F 30 644, 647 15" i
1991 1as the “guality and natsee of the defendam’y wtvey,” Haveom v Iescble 157 'S
235, 2SI (1035), in relstaon 40 the allegations dan detemmines whether parisdiction compons » ith

“lanr play and substantal ustsce. ™ ftormanional Shoe. 326 US m A0

¢
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In reackemg the decision on fair play and substastial justice, the court must consider
the following factors: (1) the berden on the defondant; (2) the werest of the forum state; (3) the
plawmify’ interest s obtaming eolicf; and () the imerests of othes stales in socurmg the most
cffscient resolutions of controversies  See Anihe, 350118 2 103 (1987)

An spphcatace of these factoes 10 the prosont case demonsirales that 1f woeld be safair
and wapunt to require Defendants 50 lingae (o this forum Nonoesaque bves and works s Texas
Baker Fves i Whinoss and, proe 10 hes retirement. worked in [lsmces  On the other hand
Flamtids imerest in obtamang rebsef in this forsm should be pven o woight. As s eaplunad in
the Motion 10 Dismiss for Failure to State 2 Claim. Plaintdff filed this Lawsuit as 2 foanh “bae at
the spple™ after his claims G alloged foderal antitrust violations were desmmissad as fveles No
state Ras an smherest in encouragieg such Sorum shopping and this multiphicity of sets

WHEREFORE, for all of the forcgoing reswns, Defendants Nonomague and Baker pray
Bt thes Comrt disrmuss PlassailTs clms agamst them and for all other redief 10 which they are
cotntled
Respectiofhy Submitted. /
79 4
»/f.;.'\_ / /‘
.‘ T —~—— - M
Lt K Power, B NG 38312
HUSCH BLACKWELL SANDERS 1L
1200 Main Strect
Suste 2300
Kensan Ovty, Missoun 64105
Frone: 816.283 4651

Fan: 816421 0%,

ATTORNEYS FOR DEFENDANTS
CURT NONOMAQUE AND ROBERYT J. BAKFR
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEFPENDENCE

SAMUEL K. LIPARI,

Plazsaify,

' Case Number (816.CV048217
NOVATION, LLC, et al . Division 2

Defendants.

ORPER
The Cont this day takes up Defendants, Jerry Grundhofer, Richard Davis and Andrew
Cecere’s Motion for Extensicn of Time, filed Apeil 30, 2008 Now for pood cause shown and
being Fallly advised in the premises, the Court GRANTS the Motion
IS SO ORDERED. /

~ ; ‘ f—
ek “L/ = £
MICHAEL W. MANNERS
JUDGE, DIVISION 2
s L~
Dated: eldy - , 2008
v

{ certify a copy of the above was faxed or mailed this ™ day of Apeil, 200K to:

Samuel K. Lipan

297 NE Bayvew

Lee’s Summit, MO 64064

Jay E Heidrick, Amomey for Defendases Grendhofer, David and Cecere
Fax 9 (913) 4513501

M. Hrady, Law Clerk, Division 2
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INTHE CIRCUIT COURT OF JACKSON COUNTY
ATINDEPENDENCE. MISSOURY

SAMUEL K LIPAK) ]
( Assignee of Dissolyved )
Medical Suppdy € hain, Inc., )
)
Plaimtalr, )
)

v, ) Case No. 0816-0C V04217
)
NOVATION BV, et al, )
)
Defendants )

CURT NONOMAQUE AND ROBERT BAKFR'S
MOTION TODISMISS FLAINTIFFS PE l" l()\ FOR
HSONAL JLRISIHCTION AND Y

Pursuzst o Messourt Rulos of Civil Procodsee $5 2MaX2) and 55 2T(aN6), Defendams
Cent Nomomagee ("™Nonomague™) and Robent Baker (“"Baker™) (collectnvely “Diefondams ™)
sabiit this Motion s Desass Plaonmi1s Comsplumt foe Lack of Porsonal Jurssdsction sl fos
Failure 1o State 2 Clam

I PRantidT Bas sued Nonoeagee sl Baber, among numerous other iy udual
defendants, corporations sed other eotiios. under Missoun adimraed Law and Missoun commoes
lan theories.  PlamtifT socks several dibons of dollars i damage allegedly ansese from fhe
obabructon of Pluanndls cffons 1o emer the Missoun healthcare supply maeket

I AN of PRantfFs claums against Nomcwmraque and Baker must b S
Pocamea thas Court lacks persomual jurisdhicton over Nonomague and Raker

L Nonceraue s 2 Toxas resident who has nover resided in Missomer See Affidan it
of Cwrt Nosomague (“Nonomague AL a9 1 (Attached as Fxhibe 1) Baker & an Moes

resadene who Likewine Bas never resided o Misourt Soe Affidans of Roderr Baker 1"Haker
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AET) = § 3 (Antached as Exhabat 23 Neither Baker sor Nonomagee has ever owned seal or
personal property located i Missoun. Nonomasgue AIF a1 § 3, Baker AT ot 9§ 3. Naither Haler
nor Noonomague has sobcited 2 contract wnth o readent of Muessoun. Nooomague A ot @ o
Baker A at § 6. Funbermoee, neither wdividual has ever mastaned 3 manling aldress or
phenc number i Misoun. soc Nooomagee AfL at § 4. Baker AIT. at § 4. and neither das any
personal employees o agents in Missoun. Nonoesagoe A1 ot S S, Baker AfY 9§ S

4 There i no Basis for the exercive of specific junsbiction over other Nooormgue
or Baker Indead. Plannil s Comglaint does sot allege that Nonceraque o Baker porfonned aon
tortaons a1, tramsactod any business, or engaged m any conduct 1 Missoun  Thus, the ¢lams af
1SSUC 19 Bhes Case do not relate 80 any contacts of Defendants with te forum.  Thus, the Missoun
long arm statwie. MO, REV. STAT. § 506 500, does not confer upon thes Count im pevsonaw
jursdiction ener Nonoemague or Raker

S Mewoover, this Coun cannot exercise geeeral junadsctiion over these Dieforndani
Netther Defendant has the minimum contacts with Missoun nocossary Sor genoral parisdictuon
Neoither Defondamt has had anything approaching cominuous and systematx conlacts with
Maussosri so that they could anticipate beng halod imo Court m thes fonems

6. Finally, the exercise of personal pensdiction ener Baker and Nonomague would
offend wadtuoral notions of far play and substantial yustice

7. Suhjcct 8o thesr Motion 1o Diseniss Sor Lack of Personal Jurmdaction, Defendants
1oin s the Motsom 10 Dhisewass for Farlure 8o State o Claim fied by Defendants Novatse | 10,
VHA Inc. University Healthsystem Consorteam. VHA Mad-America LLC, Thomas Sgeedler,
Robert Bezanwe, Gary Duncan. Maynand Ofivernes, Sandea Vs Trawse, Charles Robb, Michae!

Terry, Con Health Care Servces of the Ovaeks Inc . Samt Luke's Mcalth Sysiom Toe. and

‘e
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INTHE CIRCUIT COLRT OF JACKSON COULNTY
AT INDEFENDENCE, MISSOL R)

SAMURL K LIPARI )
(Assignee of Dissolved )
Medical Supply Chais, Inc, )
)
Plaimnift, )
)

L ) Cave No. 08160V 048217
)
NOVATION 11O, et al, )
)
Defendants, )

ARFIDAMIT OF CLRENONOMAOLY

STATE OF TEXAS

N

COUNTY OF DALLAS

HBefore me, the undersigned notaey pable, on thes day pensonally appeasad Cunt
Nonomague a person whose identay 1 known 10 me who, Being swoen upon his oath 1o tell the
truth, stated and doposad as folkow s

! My name s Cunt Nonomaque | am of sound mind and am competont m all ways 10
1ot fy 10 the muattens statad i thix alfidavit 1 am over the age of twenty-ome, and | have personal
ovw lodge that the statements s thas alTiday it are true and correct

. Fam the Pressdent aod CEO of VHA Inc . which 1s headguartered in Irnving, Texas

3 I resade in Southlake, Tevas. | Bave nover rended e Missoun, sore have | owned real or
personul propeny locatod there

N I have nover mammaoed 2 maling address of 1cdephone numaber s Missoun
S 180 not hane any persosal agents or conployees in Missoun
b 1 have never solecited a contract with a resndent of Messoun
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INTHE CIRCUTIT COURT OF JACKSON COUNTY
AT INDEPENDENCE, MISSOUKI

SAMUEL K. LIPARI '
| Assigmee of Dhsadsed '
Medicad Supply Chain, Inc., )
Plaanuify, )

. ) Case No. 8160V 048217
’
NOVATION, LLC, et al., ’
)
Defendamts )

AFFIDAVIT OF ROBERT J BARER

STATE OF ILLINOIS

0 R

COUNTY OF DU PAGE

Belore me. the undersigned ootary podiic. om this day pononally appeared Robert |
Baler a peros whose adeniity s known 1o me whao, being swom wpon Bas oath o icll the inath
stated sodd deposad as Tollows

| My name s Robert 1 Bakor | amn of sound mind and am competont m all ways 1o testily
o the matters stated in this affidavit | am over the age of twentvome, and | have pononal
knowdodpe that the statements m thes alfidan o are Iroe soud coeredt

2 Uil June 30, X071 won the Prosdem and CEO of Ussversity HealthSystem

Coasortiam, whach s headquanered i Ouak Beook, Hlinois. | retared from that position on Jeme
M, en?

3 Lreside e Naperville, Blhinots. T Bave never sesaded in Missourns, soe bave T owned seal or
personal propernty located Bere

i I have never mammaned a mading address oo relephone number in Missony
5 1o ot hanve any agents or employecs in Missour
O I have never solwoned a contrace with a resaident of Miswonan
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI

SAMUEL K. LIPARI
(Assignee of Dissolved Modical Sepply Chas,
Inc )

Case No 0816-CVOM4217
Dyvison o2

Plamn it
v
NOVATION, LLC. ¢t o .

Defendams

i ol

DEFENDANT LATHROP & GAGE L.C'S
ANSWER 1O PLAINTIFE'S PETITION

COMES NOW Defendant, Latheop & Gage L.C (“Latheop & Gage™) and for s
Answer 1o Plaintifl™s petition states as follows:

| Latheop & Gage is without knowledge or mformation sufficient %0 form a
belwef as 10 the allegations comained in paragraphs | through $6, sed therefore denies the
same.

b4 As 20 paragrpd 57, Lathrop & Gage admats that it 1s located at 23448
Grand, Kansas City, MO 64108, bur desses paragraph 57 1o the extent that the petition
alleges that Latheop & Gage is a proper party subject 10 this Jegal action & indicatod by
the heading of thes sectson

3 Laeop & Gage denies the alleganions contamned in paragraph 58,

R Latheop & Gage Senies the allegations contamed in paragraphs 59 through

&8

OO0 D008 vt
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s Latherop & Gage is without knowledge or imformation sufficient 10 form a
belief as 10 the allegations contained in paragraphs 69 teough 50, and therefore denies
the same

6 Lathrop & Gage demses the allegations comtained in pacagraph 81

7. Lathrop & Gage is withowt knowledge of information sufficient to form a
belief as 10 the allegations contaned m paragraphs 82 and 83, aad therefore denies the
same

8 Lathrop & Gage demes the allegations comuned i paragriph 84,

92 Lathrop & Gage is without knowledge or informatson sufficient 1o form a
belief as to the alleganons contained in paragraph £5, and therefore denies the same

10 Lathrop & Gage demies the alleganions contained in paragraph 86

I, Lathrop & Gage is without knowledge or information sufficeent 10 form a
bedief as 10 the allegations contaned m paragraphs 87 through 101, and therefore demies
the same.

12, Ladeop & Gage denies the allogations contamed in paragraph 102.

13 Lathrop & Gage denies the allegations contaned mn paragraph 103

15, Lathrop & Gage denies the allegations conained  paragraph 104

15, Lathrep & Gage demes the allegations contained i paragraph 105

16 Lathrop & Gage demes the allegations contained in paragraph 104

17 Lathrop & Gage demees the allegations containad in paragraph 107,

15, Lathrop & Gage is withowt knowledge or enformation safficient 4o form a
belief as 1o the allegations contased i paragraphs 108 Sheough 193, and therefoee desecs

the same

OO Mo nasng
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19, Latheop & Gage affirmatively states that Mark F. “Thor™ Heame is a
member of Latheop & Gage and national election counsed 1o Bush-Cheney 2004, Inc.
Latherop & Gage denies the remasseag allogations contained in paragraph 194,

0. Lathrop & Gage affimatively states that Ms. Hearne is legal counsel to
Missounans for Matt Blast, Inc. Lathrop & Gage desses the remaining allogations
contained in paragraph 195

21, Latheop & Gage demes the allcgations contamed in paragraph |96

22 Lathrop & Gage is without knowledge or informatson sufficient 1o foem
Beliel x to the allegations contained in paragraph 197, and therefore demies the same.

23, Lathrop & Gage adewty that its former CEO Tom Stewart requested 2
leave of absemce in Apnl 2007, Lathrop & Gage denies the remaining allegations
contained in paragraph 198

24, Latwop & Gage admits the allegations contamed in paragraph 199

25,  Lathwop & Gage admits that Tom Stewart is no Jooger & memssber of
employee of Latheop & Gage L.C. Lathrop & Gage 1 mithout knowlodge or informaton
sufficient 10 form a belief as 1o the remasnung allegations contained m paragraph 200 and
therefore demies the same.

26 Lathrop & Gage s without knowledge or informatson sufficsent to foem a
Beliefl as to the allegations contaimed in paragrapts 201 through 450, and therefore denies
the same

27, Lathrop & Gage denies the allegations contained in paragraph 451

28, Lathrop & Gage demies the allegations contained in paragraph 482,

29 Lahwop & Gage demucx the allegabions contained in paragraph 483,

CC dmnaeve
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L Lathrop & Gage demses the allegations coatained in paragraph 484

1. Lathrop & Gage denies the allegations contained in paragraph 435

32, Latheop & Gage is without knowledge of infoemation sufficient to form a
belief as 10 the allegatsons contained in paragraph 486, and therefore denies the same.

3L Lathrep & Gage demes the allegations contained in paragraph 487

M. Lathrop & Gage desses the sllegations contained in paragraph 433

35, Lathrop & Gage denies the allegations contained in paragraph 489,

Jo.  Lathwop & Gage denies the allegations contaimed in paragraph 490,

37, Latheop & Gage is without knowledge or information sufficient to form a
belief as 10 the allegations comained in paragraph 491, s therefore denies the same.

38 Lathrop & Gage denies the allegations contained i paragraph 492

¥ Lathrop & Gage is without knowladge o information sufficsent 1o form a
beliel &% to the allogations contained in paragraph 493, and therefore desoes the same.

40 Lathrop & Gage denees the allegatsons contained in paragraph 454,

4. Lathrop & Gage is withowt ksowledge or sformation sufficiont %o form a
belief as 1o the allegations contamed in paragraph 494, and therefore denies the same

42, Ladeop & Gage is without knowledge or information suflicient to foem &
belief as 10 the allegations contained = paragraph 496, and therefore denies the same.

43 Latheop & Gage affirmatively states that Kansas Senator Jobn Veasil 18 2
member of Latheop & Gage and that Be serves as a momber of the Kansas Judicial
Counsel. Lathrop & Gage derses the remannng allegations contained in paragraph 497,

4. Lathrop & Gage is without knowledge or mnformation sufficiont %o form a

belief as to the allogations contained in paragraph 498, and therefore denies the same

OC 20008484
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45, Lathrop & Gage is without knowledge or information sufficient 1o form 2
belief as 10 the allegations contained in paragraph 499, and therefore desoes the same.

46, Lafvop & Gage is without knowledge of ssformation sufficient 1o form a
belief as 10 the allegations contained in paragraph $00, and therefore denies the same

47, Lathrop & Gage deroes the allegations contaned in paragraph 501

48 Lathrop & Gage desses the allegations contained in paragraph $02

49 Lathrop & Gage is without ksowledge of information sufficient 1o form a
bebief as 10 the allegations contained i paragraphs 503 through 547, and therefore denies
the same.

50.  Lathrop & Gage denies the allegations contamed in paragraph 548,

51, Latheop & Gage denies the allegations contamed in paragraph $49

52, Lathrop & Gage i without knowlodge or infoemation sufficicnt to form a
belief as to the allegations contained in paragraph $50, and therefore denies the same.

53 Lathrop & Gage is without knowledge or informatson sufficient to form a
belief as to the allegations contained in paragraph 551, and therefore denics the same.

$4. Lathrop & Gage denies the allegations comtained in paragraph $52

55.  Lathrop & Gage denies the allegabons contained in paragraph $43.

56.  Lastwop & Gage denies the allcgations contained in paragraph 554

57, Laeop & Gage 1s without knowledge or information safficient 10 form a
belief as 10 the allegations containad in paragraphs 555 through $58, and therefore denses
the saeme

S8 Lathrop & Gage demes the allegations contsined in paragraph 559
9 Lathrop & Gage desees the allegations contained im paragraph $60

CC J0e0adh e
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60.  Lathrop & Gage is withost knowledge or information sefficient to form a
belicl &s %0 the allegations contained in paragraph 561, and therefore denios the same.
61, Lathrep & Gage demies the allegations contained s paragraph $62

62 Lathrop & Gage is withou! know ledge or information sufficeent 10 form a
belief as to the allegations contained in paragraph 563, and therefore donses the same.

63,  Lathrop & Gage denies the allegations contsined in paragraph 564,

64, Lattvop & Gage is without knowledge or information sefficicat 1o form a
belsef as 10 the allegations contaned in paragraphs 65 throggh 576, and therefore denies
the same.

65 Lathrop & Gage demies the allegations contained in paragraph $77.

66 Lathrop & Gage s without know ledge oe information sufficsent 10 form a
belief as to the allegations contained in paragraphs 575 through $30, and therefore demies
e same

67. Lathrop & Gage demses the sllegatsons contained in paragraph 581

63 Lathrop & Gage denies the allegations contained in paragraph $52,

69 Lathrop & Gage is withowt knowledge or mformation sufficient to form a
belief as 10 the allegations contasned m paragraph S83, and therefore denies the same.

70, Latheop & Gage is without knowledge of information seflicient to form
belsef as 10 the allegations comancd s paragraph S84, and therefore demies the same.

COUNTS

Bocause Plaati (T has not consecutively numbered the paragraphs allogng his
cases of action, Lathrop & Gage will answer these allegations by assigreng paragraph
reambers snd refernng (o the paragraph number within each count. These paragraph

OO 2xosdbe
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sumbers e assignod consecetively 10 each paragraph e cach count, with a new
paragraph beng svegnod after cach new paragraph indention, and the paragraph membern
begnning at 1 at the bepmning of cach separately identified count. Bold beadings are
omilted from the consecutive paragraph coust

COUNT I
Mo, Rev, Stat. § 416031,

n Lathrop & Gage denies the allegatsons contsined in paragraph |

72 As to paragraph 2. Lathrop & Gage moorporates its respoases 10 poior
allegations made by plant (Y

73, Latteop & Gage denics the allegations contamed in paragraph 3

74, Latheop & Gage is without knowledge or informatioe sufficient to form &
belsef as 10 the allegations containad in paragraph 4, and herefore denies the same.

75 Latheop & Gage o withou! knowlodge or information sufficient 1o form a
belief as o the allegations contained in paragraph $, and therefore denics the same.

76 Lathrop & Gage s withou! know ledge or information sufficxent to form a
belief as to the allegations contained in paragriph 6, and therefore denies the same

77 Lathrop & Gage is withowt knowledge or information sufficient 10 form a
belief as 1o the allegations contaned i paragraph 7, and therefore demies the same.

T8, Lathrop & Gage is without knowledge or ssformation sufficicnt 1o form a
belief as 10 the allegations contained w paragraph 8, and therefoce demees the same.

79, Lathrop & Gage s without knowledge or information sufficicnt to form a
betsef as 10 the allegations comained i paragraph 9, and Sherefore denies the same,

50, Labeop & Gago denies the allegations contained e paragraphs 10 and 11

OO Dndndsne
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81 Lathrop & Gage admits only that it 15 a separately incorporatod, legally
dustinct entity from the other defendants. Lathrop & Gage is without ksowledge as to the
romaining allegations contained in paragraph 12, and therefore denies the same.

82 Lathrop & Gage is withow knowledge or mformation sulficient to form a
bebief a8 10 the allogations contaned in paragraphs 13 through 27, and therefore denies
the same.

83 Latheop & Gage o without knowlodge or information sufficient to form a
belief as to the allegations contained in paragraphs 28 throogh 34, and therefore denies
the same.

£4.  Lathrop & Gage demoes the allegations contained im paragraph 15

£5.  Lathrop & Gage demees the allegations contained in paragraph 6.

§6.  Lathrop & Gage demies the allegatsons contained in paragraph 17

87, Astopaagraph 3K Latheop & Gage acorporales sty respoascs 1o poor
allegations made by plamtiff.

53, Lathrop & Gage demies the allegations contaned in paragraphs 19 through

89 Asto paragraph 41, Lathrop & Gage iscorpornaies i85 £esponses 1o price
alleganons made by pluntif¥

90.  Latheop & Gage denies the allegations contauned in paragraph 42

91 Latheop & Gage denies the allegations comtained e parsgraph 43

92 Aswoparagraph 44, Lathrop & Gage incorporaies its responses 10 prior
allegations made by plaintff

93 Lathrop & Gage demes the allegations comtained in paragraph 45

L0 Ddedneg
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M. Lathrop & Gage denies the allegations contamned in paragraph 46,
couNTn
Mo, Rev. Stat. § 41601012

95,  Lathrop & Gage derues the allegations contained s paragraph |

9% Lathrop & Gage donees the allegations contained in paragraph 2.

97 Lathrop & Gage admets that Mo, Rev. Stat. § 416,031 2 contains the qoose
i paragraph 3.

98 Lathrop & Gage denies the allegations contmned in paragraph 4.

99 Asto paragraph 5. Lathrop & Gage moorporales its rosponses 50 prior
allegations made by plunt(l.

100 Latheop & Gage denies the allegations contamed in paragraph 6,

101

102,

103
104
108
106
107

108

Latteop & Gage denics the allegations contaned in paragraph 7.
Latdeop & Gage denics the allegations contained in paragraph 8.
Latheop & Gage denies the allegations contained i paragraph 9.
Lathrop & Gage demies the allegations contained s paragraph 10
Lathrop & Gage demies the allegations contained in paragraph 11.
Lathrop & Gage deries the allegations contained in paragraph 12
Lathrop & Gage demees the allegations contained in paragraph 11
Lathrop & Gage is without knowladge or mformsation sufficsent 10 form a

Belicl a8 1o e allcgations contained in paragraphs | through 145 of the petition

referencad in pacagraph 14 of plaintifTs petition, and therefore denies the same

1.

As o parsgraph 15, Lafteop & Gage incorporaies fs rosponscs 10 poor

allegations made by plasetifY

110

CC odedhee
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11 Lathrop & Gage denies the allegations comained im paragraph 17

112 Lathrop & Gage demees the allegations costained s paragraph 18

113 Lathrep & Gage demses the allegations contained in paragraph 19.

114, Lathrop & Gage denies the allegations contained in paragraph 20,

IS Lathrop & Gage denies the allegations contained in paragraph 21,

116, Lathrop & Gage denies the allegations contmned in paragrph 22

117 Ladeop & Gage denics the allegations contamed in paragraph 23

115 Latheop & Gage demes the allegations contained in paragraph 24

119, As o paragraph 25, Lathrop & Gage Inconporates (1S responses 10 prior
allegations made by plantiff

120, Lathrop & Gage desses the allegations contained i paragraph 26.

120 As o paragraph 27, Lathrop & Gage incorporates its respoases 0 prior
allegations made by plantiff.

122 Lathrep & Gage demes the alleganons coatained in paragraph 25

123 Lathrop & Gage demies the allegations contained in paragraph 29.

124 Lathrop & Gage demies the allegatsons coatained in paragraph 30,

125, Lathrop & Gage is withowt know ledge or msformation safficicnt to form a
behief as 1o the allegations contamed m paragraph 31, and therefore denies the same.

126,  Lathwop & Gage denies the allegations contamned in paragraph 32

127, Lathwop & Gage is without knowledge of infoemation suflicient to foem »
beleef a3 10 the allegations contained in paragraph 11, and therefore denies the same

128 Latdheop & Gage s without knowledge or information sufficient to foem 2

beliel as 10 the allegations contained in paragraph M, and therefore demies the same

10
OC 0004004
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129 Lathrop & Gage is withost knowledge or mmformation sufficsent 10 foem a
belief as to the allegations contained i paragraph 35, and herefore donses the same.

130, Lathrop & Gage is without knowledge or infoemation saffscicst 5o form a
belief as 10 the allegatsons contained in paragraph 16, and therefore denies the same.

131, Lathrop & Gage domaes the allogations contained im paragraph 537

10 Lathrop & Gage is withowt ksow ladge or information sufficient to form a
belief as to the allegations contaimed in paragraph 38, and therefore denies the same.

133, Lathrop & Gage denies the allegabons contained in paragraph 9.

134, Lathrop & Gage 1s withost knowledge or ssformation sufficsent 1o form a
belief as to the allegations contalned in paragraph 40, and therefore demies the same.

135, Lattwop & Gage is without knowledge or information sefficient %o form a
bedief as 10 the allegations comained ia paragraph 41, and therefoee demses the same,

136, Latheop & Gage is without knowledge or information safficient to form a
belsef a8 10 the allegations containad in paragraph 42, and therefore denics the same.

157, Lathrop & Gage demies the allegations contaned i paragraph 43

138 Lathrop & Gage deroes the allegations contained in paragraph 44,

COUNT I
Comspiracy to Violate § 4160812

139 Aswoparagraph |, Lathrop & Gage incorporates its responses to pror
allegations made by plamnfl.

140 As o paragraph 2, Lathrop & Gage incorporates its responses 1o proe
allegations made by plamtiff.

141, Asto paragraph 3, Lathvop & Gage incorporates its responses 1o prioe
allegations made by plantifl,

OC Joudsabve
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COUNT IV
Tortious Interference with Business Relations

142, Latheop & Gage denies the allegations contassed in paragraph |

143 As 10 paragraph 2, Lathrop & Gage incorporates its responses 1o pnoe
allegations made by plaintiff.

144 Lathrop & Gage is without knowledge o¢ information sufficeent 1o form 3
Beliel as W the allegations contamed in paragraph 3, and therefore demses the same.

145, Lathrop & Gage is without knowledge or information sefficiont %o form a
belief as 10 the allegations comained i paragraph £, and therefore demies the saene,

146 Latdeop & Gage s without knowledge or informaton sufficient o form a
belsef as 10 the allegations contained in paragraph S, and Berefore denics the same.

147 Asto paragraph 6, Lathrop & Gage incorporates (LS responses 10 prioe
allegations made by plunufl

148 Lathrop & Gage demes the allegations contained i paragraph 7

149, As % paragraph 8, Lathrop & Gage Incorporates (15 responses 10 prior
allegations made by plantiff.

150 Lathrop & Gage demses the allegations costainad in paragraph 9

IS1. Astoparagraph 10, Latheop & Gage inCOMporates is responscs 1o peior
allegations made by plaeaif

152, Lathrop & Gage denies the allegancns contained in paragraph | |

153, Lathrop & Gage is withowt knowledge or information sufficicnt to form &
bedief as 10 the allegations contanod i paragraph 12, and therefore denies the same.

154 Asto paragraph 13, Latheop & Gage scorporates its responses 1o prior
allegatsons made by plann(Y

OC 206404
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155, Lathrop & Gage demies the allegations comained im paragraph 14,
156 Lathrop & Gage denies the allegations comtainad in paragraph 15
157, Lathrop & Gage demies the allegatons contained in paragraph 16

COUNT Y
Fraud and Deceit

158, Lathwop & Gage denies the allegations contasned in paragraph |,

159 As 1o paragraph 2, Lathrop & Gage incorporates i8S rosponses to pnor
allegatsons made by plaintifl.

160, Lathrop & Gage dewwes the allegations contained i paragraph 3.

161 As %o paragraph 4, Lathrop & Gage incorporates its responses (o pnore
allegations made by plasntfl.

162 Lathrop & Gage 15 without knowledge or information sufficient to form a
belief & to the allegations contamed mn paragraph S5, and therefee demes the same

163, Lathrop & Gage demes the allegations contaned in paragraph &

164, Asto paragraph 7, Latheop & Gage moorporates its respoases 10 prior
allegations made by plasafy,

165, Lathrop & Gage denies the aliegations contaned in paragraph §.

166, Asto paragraph 9, Lathrop & Gage smoorporates its rosponses 50 prior
allegations made by plastff

167 Lathrop & Gage denies the allegations contaened in paragraph 10

168, Asto paragraph 11, Lathrop & Gage incorporates its responses to pnoe
sllegations made by plantfr

169 Latheop & Gage demies the allegations conaunod m paragraph 12

170 Labeop & Gage demes the allogations contained im paragraph 13

13
OC Jedsatve
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171 As 10 paragraph 14, Lathrop & Gage incorporages its responses 10 prioe
allegations made by plainnufl’

172 Lathrop & Gage derues the allegations contained in paragraph 15

173 Asw paragraph 16, Lathrop & Gage incorporates s respoases 5o poior
allegations made by plasaf),

174, Lathrop & Gage denies the allegations contasned in paragraph |7

175 Asto paragraph 18, Lathrop & Gage incorporanes its responses 10 pnoe
allegarsons made by plantff

176 As o paragraph 19, Lathrop & Gage incorpoeaies its responses 10 peior
aliegations made by plaintiff.

177 Lathrop & Gage demies the allogations containad in paragraph 20,

COUNT VI
Prima Facke Tort

178 As o paagraph |, Lathrop & Gage incorporates ils responscs 10 prior
allegations made by plassufY.

179 Lathrop & Gage denies the allegations contained in paragraph 2

180, Lathrop & Gage denies the alleganons contained in paragraph 3,

181, Lathrop & Gage denies the alleganons contained in paragraph 4.

182 Asto paragraph 5, Lathrop & Gage moorporates its rosponses to poe
alleganions made by plainn(Y.

183, Lattwop & Gage denies the allegations contaned in paragraph 6

184 Asto paragraph 7. Lathrop & Gage mcorporates (s responses 10 price
allegatsons made by plainti(f

185 Latheop & Gage denies the allegations contained in paragraph £

L
L0 Dndsg
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186.  Latheop & Gage denies the allogations contained i paragraph 9.

187, Asto pamagraph 10, Lathrop & Gage incorporates its responses 10 prioe
allegations made by plaantify.

155 Lathrop & Gage denies the allegations contamed in paragraph 1|

AFFIRMATIVE DEFENSES

L Plaan(T's petition fals 30 state a casse of action against Lathrop & Gage
upon which relief may be gramted, and should therefore be &amissed.

2 Pluntifl"s causes of action are barrod by the applicable statute of
limitations.

3 Plaintiff lacks standing 10 Being all claims 1 the petition.

4 To the extont that plant: Y is acting on behalf of any interest other than s
own personal imerest, the petiton constitutes the unauthonzed practsce of law.

5 Plairtiff s clasmns are barred by the doctrines of res judicara, collateral
estoppel and laches

6, Lathrop & Gage invokes its nights under Mo, Rev. Stat § 537528

7 To the extent that any settlement is reached with an alleged tonfeasce,
Plaintifl’s clasm should be reduced by the stipalated amount of the agreement or in the
amount of comsaderation pad, whachever i greater, & provided by Mo, Rev, Stat. §
$37.060

L Should Lathrop & Gage enter into » setilement agreoment with PlainafY,
sech seitlement agreement redeases Latheop & Gage from contribution and non-
comractual indemnity 10 the other alleged tortfeasors, & peovaded by Mo, Rev. Stat. §

537 06
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9 Lathrop & Gage denies cach and every allegation contained in Pluntiff™s
petition not specifically addressed herein,

10 Lathrop & Gage reserves the night 1o raise additional affirmagive defenses
as determuned dunng the course of discovery

1. Laeop & Gage incorporates by reference any and all defenses raised by
other defendants in this action.

12, Plintiffs claim for pumtive damages is barred under the doctrine of void
for vagueness under the United States Constitation and the Constitution of the State of
Missoun because it does not anforms Latheop & Gage of the conduct of which ot
charged, it does not provide for meaningfiel appellate review and because it allows the
Jury 10 act a5 a roving commission and 1o punish defendants for extra-termitonal condoct
empowered 1o act without any direction or hmitatos upon their discretion. 1t is voud for
vagweness because there is no standand by whach Lathrop & Gage can assess its conduct
1o avosd smposation of petive damages. 1t s voud for vageeness because Plamt (¥ s not
required 10 plead the conduct upon which the damages arc assessod

1), Plaatiffs claim for purative damages is barrod because the statutory
scheme for awaeding peesative damages 18 void for vaguencss esder the United States
Constitation and the Constitution of the State of Missoun because it does sot inform
Lathrop & Gago of the comduct of whach 1s charged, it does not provide for meansngful
appellate review and because it allows e jury 1o act a8 3 roving commusson and 10
pamash defendants for extra-ternsonal condact empowered 1o act withowt any drection or
limitation upon their discretion. 1t is void for vageeness because there 15 no standand by
which Lathrop & Gage can assess a5 condect 10 avoid imposstion of pemitinve damages. It

16
CC Ddwise
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i voud for vagueness because plastiffs are not roguired to plead the conduct upon which
the damages are assessed. 18 is voud Sor vaguencss because the jurors are mot given
adoquate instructions %0 guide their docisson. [t i voud for vagucness because the
requirement that the amosnt of punitive damages not set forth separately climinales any
possibility of mseaningfil post-award review by an appellate count.

14, Pluntff's clum for pusstive damages is barred because the procedural
scheme for awarding punitive damages s voud for vagueness eader the United States
Constitution and the Constitution of the State of Massoun because it does not mform
Lathrop & Gage of the conduct of which it is charged, 5t does nod peovide for meaningful
appeliate review and becaase it allows the jury to act as a roving commession and to
punish defondants for extra-termitonial conduct empowered to act without any direction or
hmitation wpon thest discretaon. B i vood for vagueness because there = mo standard by
which defondant can assess its conduct %0 avoed mmposition of pemitive damages. Itis
voud for vagueness bocause Plaintiff s not required %o plead the conduct upon which the
damages are assessed. 1t o8 voud for vagueness bocause the jurces are not given adoguate
Instructions 1o guide their decision.

IS, PlantifT s clasmn for punitive damages 14 basred because the statutory
scheme for awanding pumitive damages violates the Ussted States Constitution acluding
but not limited %o the Fifth and Fourteenth Amendments because it faals 10 provide due
process because it does oot inform Latdeop & Gage of the comduct of whach it is charged,
it does nol provide for mesmingful appellate review and because 2 allows the jury 1o act
43 & roving commission and to punish defendants for extra-temtonal condact empowered

10 act without any direction of hssstation upon thow discrotion. 1t is void for vageeness

OC odessve
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because there is no standard by which defendant can assess 18s conduct 10 avoid
imposition of punitive damages. M is vosd for vagueness because Plaintiff is not required
10 plead the condact upon which the damages are assossod 1 is void for vagueness
bocause the purors are not given adequate instructions %o guide their decision

16 Plantiffs clam for pumitive damages is barred because the statutory
scheme for awarding punitive damages violates the Constitution of the Stase of Missoun
ncluding but not lissted 10 Article |, Section 10, because it fals 1o peovide due process
because it does not inform Lathrop & Gage of the condect of whech is charged, it does
not provide for meaningful appeliate review and because it allows the jury 10 act as a
rovang commnrskion and 10 punish defendants for extra-termional conduct eapowered 10
2t without any derection or Bmitatos upon their discretion. 1t is void for vagueness
because there is no szandard by which defendant can assess its conduct 10 avoid
imposition of punitive damages. 1t s vood for vagueness because Plaintiff is not required
to plead the conduct upon which the damages are assessed

17 Phintiff's chim for punitive damages is barrod bocasse the procadural
scheme foe awarding punitive damages violales the Comatstution of the United States
inchading but not limited to the Fifth and Fourteenth Amendments becasse it fails o
provide due process bocause it does not inform Lathrop & Gage of the condact of winch
15 chargad, it docs not provade for meamingfal appellate review and because it allows the
Jury to aCt & a roving comumuission aed 1o punish defendants for extra-temitonal conduct
empowered 0 act without amy direction or limitation upon their discretion. It is void for
vagueness because there 15 no standasd by which defendant can assess s condect 10

avoid imposition of punitive damages. 1t 15 voud for vagueness bocasse Plamtiff is not

15
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rogerod to plead the conduct spon which the damages are assossed. 1t is void for
vageeness because the jurors are not pven adequate instractions 10 guide their decisson

15 PlamtifT's ¢lasmn for pumitive damages is barred because the procadural
scheme for awanding pesstive damages violates the Constitution of the State of Missoun
inchading but not limited so Arcle 1, Sectson 10 because it does not inform Lathrop &
Gage of the conduct of which is charged, it does not provide for meaningful appeliate
review and becanse it allows the jury 10 a1 a3 & roving commmission and % punish
defendants for extra-terntonal condect empowered 1o act without any direction or
hmitation spon thewr discretion. [t is void for vaguencss bocasse there is no stamdard by
which defendant can sssess its conduct 1o avord imposition of punitive damages. It is
void for vagueness because PlasntifY is not roguired to plead the conduct upon which the
damages arc asscssod. 1 is void for vaguencss because the jurors are not grven adequate
Instroctions 1o guide ther decivion

19, Plantffs clam for pumtive damages 15 barred under the Constitutson of
the United Seates including, but not limited %o, the Fifth and Fourteenth Amendments and
the Constitetson of the State of Mussoun including bt sot kmited 10 Article |, Section 10
for the reason that the statutory and peocedural scheme for awanding such damages allow
arbwrary and capncious actions by the jury and permat the jury to act completely within
their discretion without hamit or control or standands sed the scheme for review of such
action is inadoguate, all of which deny defendants due process rights bocasse 1t does not
inform the defendan of the conduct of which is charged. it does not provide for
meaningful sppellate review and because it allows the jury 10 361 a8 2 POVing CommuissHon

and 1o purish defendants foe extra-ternitonial conduct empowered 20 act withou! any

L
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direction or limitation upom their discretion. 1t is void for vageeness bocause there is no
standard by which defendant can assoss its conduct 10 avod imposstion of pusative
damages. It is void for vagueness becasse PlamtifY is not roguired to piead the conduct
spon whach the damages are assessod. 1 is vood for vaguencss because the jurors are nee
given adequale mnstructions 10 gusde their decisson

Respectfully submitted,
Dated: May 9, 2008 LATHROP & GAGE LC.

William G. Beck
Peter F. Damiel (13798)

1. Alsons Aunser (59079)

2345 Grand Boulevand, Seate 2800
Kansas City, Missoun 64108-2684
Telephone: (£16) 292-.2000
Telecopier: (816) 292.2001

ATTORNEY FOR DEFENDANT
LATHROP & GAGE L.C

]
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CERTIFICATE OF SERVICE

I hereby cenify that a copy of the shove and forepoing was served. by First Class

Urised States mail, postage prepasd. on the followng parties of recoed this 9th day of

May o8

Samue! K. Lipan

297 NE Bayview

Lee's Samamit, MO 68064
816.365.1306

Plaintifl. pro se

Novation LLC, Defendant

125 E. John Carpenter Freeway
Suite 1400

Irving, TX 75062

Neoforma. Inc., Detendant
3061 Zanker Road
San Ko, CA 95134

GHX LLC, Defendant
135 W Cemury Drive
Louisville, CO £0027

Robert ) Zollars, Defendant
525 Race Suroct
San Jose, CA 95126

Volunteer Hospital Association,
Dy fendant

2ME. Las Colinas Bivd

leving, TX 75039

VHA Mid-America LLC, Defondam

¢'o The Comporation Company
515 South Kansas Avenoe
Topeka, KS 66601

Curt Nonomaque, Defendant
President and CEO VHA, Inc
ZX0E Las Colinas Biva
Irving. TX 75039

O Joedsasve

homas F, Spindler, Defendam
Arca Senior VO VHA Mid America
£500 West 110" Sareet, Ste. 118
Overland Park, KS 66210

Robent H. Bezanson, Defendass
Presadent' CEO Conbealth

1423 Nonh JelYerson
Springficld, MO 65802

Gary Dancan, Defendant
President CEO Freeman Health
1102 W, 32™ Street

Jophe, MO 64804

Masnard Oliverius, Defendant
Pressdent and Chief Executive Officer
Stoemont-Vasl HealthCare

1500 SW 10™ Avenue

lopeka, KS 66604

Sandra Van Treease, Defendant
Growp Presadem BIC Healtheare
4443 Forest Park Avenue

St Lowis, MO 63108

Chasles V. Robb, Defendam
Saim Luke's Health System
10920 Elm Avenee

Kamas City, MO 64134

Michael Terry, Defendant

Fresident’ Chief Officer Salima Regional
Health Center

400 South Santa Fe

Saline, KS 67401
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University Healthsysiam Comsortium,
Defendant

2001 Spring Road, Suite 700

Ok Brook, IL 60523.1590

Robert J. Baker, Defendam
Pressdent CEQ of UHC
2001 Spnag Road Ssite 700
Oak Brook, IL 60523

Jerry A, Grundhofer, Defendam
Charman of US Bancorp, Inc.
500 Nicollet Mall

Munacapolis, MN 55402

Richard K. Davis, Defendant
Presadent/'CEO of UN Bascorp
00 Nicollet Mall

Minneapoles, MN $5400

Andrew Cecere, Defendant
Chuef Financial Officer
800 Nicoliet Mall
Misncapolis, MN 55802

The Piger Jaffray Companics, Defendant
1 Hallbrook Place, Suite 3110

11150 Overteook Road

Kansas City, KS 6621 |

(0 Dndedn e

oz

‘e
‘e

Andrew S, Daff, Defendane
I Halibrook Place, Suite 310
11150 Overbeook Road
Kansas City, KS 66211

Cox Health Care Services of the Ozarks
In¢ . Defendant

¢'0 Robert H. Bezamson

1423 N Jeffersom Avenue

Spnngfecid, MO 65802

Saint Leke's Headth System, Inc.,
Defendant

10920 Elm Avenue

Kansas City, MO 641 34

Stormont-Vail Healhcare Inc.,
Defendase

/o Mochae! Lummis RA

1500 Southwest Tessh Avenue
Topeka, KS 66604

Shugart Thomson and Kikoy PC,
Defondam

<o STK Registerad Agent Inc
120 W. 12 Street, Ste. 1800
Kansas City, MO 64108

Husch Blackwell Sanders LLP,
Defendant

&0 CT Corporation System
1205 Central Avesue
Clayton, MO 63105
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IN THE STATE OF MISSOURI
JACKSON COUNTY DISTRICT COURT
AT INDEPENDENCE, MISSOURI

SAMUEL K. LIPARI

(Assignee of Dissolved

Medical Supply Chain, Inc.)
Plaintiff

Case No. 0816-cv-04217

Vs.

Novation,LLC et al. ,
Defendants

O N N N

MOTION FOR EXTENSION OF TIME IN WHICH TO ANSWER
DEFENDANTS’ MOTIONS FOR DISMISSALS

Comes now, the plaintiff Samuel K. Lipari appearing pro se and respectfully requests that the
court extend the time to reply to the defendants’ motions to dismiss until all defendants have appeared and
answered or filed motions to dismiss. The plaintiff will then be able to consolidate his response addressing
duplicative issues in a single pleading. The plaintiff believes this will greatly aid the parties and the court in
conserving resources and time.

STATEMENT OF FACTS
1. The defendants Novation LLC, VHA, Inc. University Healthsystem Consortium, VHA Mid-
America LLC, Thomas Spindler, Robert Bezanson, Gary Duncan, Maynard Oliverius. Sandra Van Trease,
Charles Robb, Michael Terry, Cox Healthcare Services of the Ozarks Inc., Saint Luke’s Healthcare System,
Inc. and Stormont-Vail Healthcare Inc. have filed a consolidated motion to dismiss under Rule 55.27(a)(6).
2. The defendants Curt Nonomaque and Robert Baker have filed a motion to dismiss for lack of
personal jurisdiction and failure to state a claim.
3. The defendants Richard Davis, Jerry Grundhofer, Andrew Cecere, and Shughart Thomson &
Kilroy, P.C. have sought an extension to June 13 which the plaintiff has opposed.
4. The defendants Andrew S. Duff and The Piper Jaffray Companies are cartel members with a
history of filing motions to dismiss instead of answering and the plaintiff believes intend to do so here but
have not yet answered or appeared.
5. The defendants Lathrop & Gage, L.C. has also not answered and is believed will seek dismissal.
6. The plaintiff has sought a timely rehearing of the dismissal of the federal action based on an

intervening decision by the US Supreme Court overruling the Tenth Circuit US Court of Appeals on the
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pleading standard used by the Kansas District Court trial judge that resulted in this case being filed in state
court.

7. On May 6, the F.B. L. raided the US Justice Department Office of Special Counsel, detaining 17
US Justice Department officials involved in interfering in the plaintiff’s litigation in Medical Supply Chain,
Inc. v Novation LLC et al KS District Curt case no. Case No. 05-2299 and raided the home of Scott J.
Bloch a former Kansas Attorney Discipline official and now the US Special Counsel for the conduct
described in the plaintiff’s press releases and the RICO action Lipari v. General Electric et al., W. Dist. Of
MO, Case No. 07-CV-00849-FJG.

8. Should the US District Court for Kansas decide to conform to controlling federal law, this case for
pendant state claims would be properly dismissed without prejudice, yielding to the earlier concurrent
jurisdiction established in federal court, now styled Medical Supply Chain, Inc. v Novation LLC et al KS
District Curt case no. Case No. 05-2299 and Lipari v. US Bancorp et al. Case no. 07-cv-02146-CM-DJW.
9. The plaintiff has no objection to defendants withdrawing their motions or otherwise changing their
answers in light of recent events before June 15, 2008.

10. The plaintiff proposes to answer all motions for dismissal by filing a consolidated response on or
before July 21, 2008.

11. The plaintiff has not been able to obtain consent from the defendants to this motion for extension.

SUGGESTION IN SUPPORT

This antitrust action is very complex and the defendants have already sought dismissals of claims
not made by the plaintiff and asserted statutes of limitation inapplicable to the new defendants, the previous
defendants’ subsequent conduct or the earlier charged conduct covered by the Missouri savings statute for
refilling claims dismissed without prejudice. Individual defendants have sought dismissal for lack of
personal jurisdiction that is void of recognition of individual capacity to conspire to commit antitrust
violations and injury against residents of Missouri within the borders of this state recognized under
Missouri and federal controlling precedent. This issue was raised in the RICO context by the same
defendants in Medical Supply Chain, Inc. v Novation LLC et al where the controlling precedent

differentiated between state law long arm jurisdiction under RICO conspiracy and antitrust conspiracy and
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was resolved through consent of the defendants to jurisdiction. The plaintiff is willing to afford the
defendants the opportunity to withdraw their motions and affidavits or change their motions and affidavits
for dismissal.

The court and the parties will find the many issues raised by the different groups of defendants
difficult to resolve unless the plaintiff is able to consolidate his responses to all, addressing each issue and
identifying the parties joining the issue or separately raising independent arguments.

This action is the same case or controversy currently before the Kansas District Court as Medical
Supply Chain, Inc. v Novation LLC et al KS District Curt case no. Case No. 05-2299 under Article III of
the U.S. Constitution and 28 U.S.C. § 1367 and contains claims over which the US District Court judge has
at the present time expressly declined to exercise jurisdiction over through an order of dismissal without
prejudice that the defendants did not object to or appeal.

That status should change under controlling law and the Kansas District Court should end its
secession from the United States by June 15, 2008. However there is no guarantee after six years that the
court will and the federal agencies responsible for protecting against the violations described in this
complaint will likely not be purged from the defendants’ influence this year because of the lengthy process
of FBI Director Robert S. Mueller must employ to process the email and documentary evidence obtained in
the raid and to obtain the testimony of cooperating witnesses in the racketeering enterprise detailed in
Lipariv. General Electric et al., W. Dist. Of MO, Case No. 07-CV-00849-FJG formerly the State of
Missouri 16" Circuit Case No. 0616-cv07421.

The defendant Cox Health did not even take steps to affirmatively withdraw from the hospital
supply cartel and to deal directly with hospital suppliers until April 14, 2008. US Attorney John Wood for
the District of Western Missouri and Jeffrey P. Ray, Assistant United States Attorney on April 25, 2008
were still committing unlawful acts to interfere in the plaintiff’s private civil litigation and obstructing
justice in the criminal prosecution of Cox Health officials for Medicare fraud when the raid took place on
May 6th.

CONCLUSION
Whereas for the above stated reasons and for the conservation of the court’s resources, the plaintiff

respectfully requests the court extend the time to respond to all dismissals until 4:30 pm, July 21, 2008.
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Respectively submitted,

S/Samuel K. Lipari

Samuel K. Lipari
Pro se

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing instrument was forwarded
this 8th day of May, 2008, by first class mail postage prepaid to:

John K. Power, Esq. Husch & Eppenberger, LLC 1700 One Kansas City Place 1200 Main Street Kansas
City, MO 64105-2122

Jay E. Heidrick, Shughart Thomson & Kilroy, P.C. 32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway Overland Park, Kansas 66210

S/Samuel K. Lipari

Samuel K. Lipari

297 NE Bayview

Lee's Summit, MO 64064
816-365-1306
saml@medicalsupplychain.com
Pro se
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INTHE CIRCUIT COURT OF JACKRSON COUNTY, MISSOURI
ATINDEFENDENCE

SAMUEL K. LIPARL

Plant Y,
Case No 08 16-CVIM217

Vs, Diviseon 2

NOVATION, LLC, et al

- ———

Defendants

SHUGHART, THOMSON & KILROY™S MOTION FOR
NTENSION OF AN W W Wis

Defendass Shughant Thomson & Kilvoy, PO, spocaally enters its appearance solely for
the parpose of seeking an extension of time for which 10 asswer, In support, defondant states o
fodlomy

| This action was filed on about Fobeuary 28, 2008 by plamtiff Samuel K. Lipan
acting pvo se

: Inchwsne of ity five appendices. plantdFs Petiton spans 214 papes asscrting
cases of mton for violabon of Missoun ast-trust  statwtes; civil comspiray, fortious
micrforence with business relatsons. frand and decat; and pvisa facse lon

L} Pluntef served hin Complasmt om defendamt on Apnl 15, 2008, making
defondant s responsive pleading due May 15, 2008

4 Goven the longth of plaintifl™s Complasm and the hrcadth of allcgations therein,

defondant’s request a 30-day extomacn snti] aod mcluding June 13, 2008 1 which 10 fide s

Arswor or othorwise plead

5 Defondant has contaciad plainndl, and he docx not comsent 10 the roguested
X lomson
S TR
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0. Nevenbeless, plaintiff will suffer no proyudice by the J0day extonswon, and the
rogeesiod exlonsaon i mot muade for reascns of unduc delay o 10 harass the plaintifT

7 Defendam makes thas request solely lor the purpose of seclang an extenaon, and
docs nol waive any apphicable defenses or obypectsons avarlahic to n

WHEREFORE, for the above stated reasons, defendame respectiully roguests this Court
wsue an Order extending sty ime m which 10 file an Answor or otherwise plead, untdl and

wluding June 13, 2008 Defendamt funther roguests 21l other relief 10 whach it is justiv cntrtled.

Respectfally subemtiod,
WILLIAM E QUIRK MO ¥24740

SHUGHART THOMSON &K KILROY, P C.
Twelve Wyandotie Plaza

120w, 12* Street, Suite 1700

Kansas City, Mussoun 64108

Tolephone: (X16) 421.3358
Facumele: (816) 374.0500

ATTORNEYS FOR DEFENDANT
SHUGHART THOMSON & KILROY, P C

I hereby cerufy that a true copy of the forogoing was matked via United States Mail,
postage-pand, this 13" dan of May, 2008, 10
Mr. Samuel K. Lipan

207 NE Bawview
Lee's Summit. MO 68064

2191400 0
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IN THE STATE OF MISSOURI
JACKSON COUNTY DISTRICT COURT
AT INDEPENDENCE, MISSOURI

SAMUEL K. LIPARI

(Assignee of Dissolved

Medical Supply Chain, Inc.)
Plaintiff

Case No. 0816-cv-04217

Vs.

Novation,LLC et al. ,
Defendants

O N N N

MOTION TO REQUIRE DEFENDANT LATHROP & GAGE, L.C. TO MAKE A MORE
DEFINITE ANSWER UNDER RULE 55.27(d)

Comes now, the plaintiff Samuel K. Lipari appearing pro se and respectfully requests that the
court require defendant Lathrop & Gage, L.C. to make a more definite answer under Rule 55.27(d).
STATEMENT OF FACTS
1. In their initial but late first responsive pleading, the defendant Lathrop & Gage, L.C. repeatedly
denies each material fact related to the chargeable conduct averred by the plaintiff that Lathrop & Gage,
L.C. and Lathrop & Gage, L.C.’s clients participated in.
2. The defendant Lathrop & Gage, L.C.’s answer does not distinguish between facts known to
Lathrop & Gage, L.C.’s attorneys in service to Governor Blunt and the firm’s other clients and therefore
are imputed to be the knowledge of Lathrop & Gage, L.C. and are denied as unknown in the answer and
facts not known to Lathrop & Gage, L.C. and its employees and agents.
3. Lathrop & Gage, L.C.’s responses lack the requisite detail to adjudicate the claims of the plaintiff

without invasive discovery that would otherwise be spared Lathrop & Gage, L.C., its attorneys and clients.

SUGGESTION IN SUPPORT
Rule 55.27(d) motion for more definite statement provides a tool to efficiently resolve claims and
to lessen the burden of discovery on the parties and the court:

“The Missouri rules of civil procedure require fact pleading. Rule 55.08 provides: "A pleading that
sets forth an affirmative defense or avoidance shall contain a short and plain statement of the facts
showing that the pleader is entitled to the defense or avoidance." The goal of fact pleading is the
quick, efficient, and fair resolution of disputes. Fact pleading identifies, narrows and defines the
issues so that the trial court and the parties know what issues are to be tried, what discovery is
necessary, and what evidence may be admitted at trial. Luethans v. Washington University, 894
S.W.2d 169, 171-172 (Mo. banc 1995); ITT Commercial Finance v. Mid-Am. Marine, 854 S.W.2d
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371, 377 (Mo. banc 1993); Walker v. Kansas City Star Co., 406 S.W.2d 44, 54 (Mo0.1966) (quoting
Johnson v. Flex-O-Lite Mfg. Corp.,314 S.W.2d 75,79 (Mo.1958)).

The proper remedy when a party fails to sufficiently plead the facts is a motion for more
definite statement pursuant to Rule 55.27(d). Rule 55.27(d) provides:
" A party may move for a more definite statement of any matter contained in a pleading that is not
averred with sufficient definiteness or particularity to enable the party properly to prepare
responsive pleadings or to prepare generally for trial when a responsive pleading is not required. If
the motion is granted and the order of the court is not obeyed within ten days after notice of the
order, or within such other time as the court may fix, the court may strike the pleading to which the
motion was directed or make such order as it deems just."

State ex rel. Harvey v. Wells, 955 S.W.2d 546 at pg.546 (Mo., 1997).

The lack of details in the defendant’s answer strongly suggests that Lathrop & Gage, L.C., does

not understand the gravamen of its answer or the repercussions. There is no reason more Missouri law
firms must fall to this controversy like Fortune 100 companies:

“15. See generally LAW GOVERNING LAWYERS § 120(1)(b) ("A lawyer may not knowingly
make a false statement of fact to the tribunal."); id. cmt. ¢ ("4 lawyer's knowledge. . . . A lawyer's
knowledge may be inferred from the circumstances. Actual knowledge does not include unknown
information, even if a reasonable lawyer would have discovered it through inquiry. However, a
lawyer may not ignore what is plainly apparent, for example, by refusing to read a document. . .. A
lawyer should not conclude that testimony is or will be false unless there is a firm factual basis for
doing so. Such a basis exists when facts known to the lawyer or the client's own statements indicate
to the lawyer that the testimony or other evidence is false."). The Reporter's Note to cmt. ¢
recognizes that some courts have applied a "conscious ignorance" test for knowledge, citing Wyle v.
R.J. Reynolds Indus., Inc., 709 F.2d 585, 590 (9th Cir. 1983) (in view of other facts known to the
law firm, it could not accept at face value client's denial of known fact).”

In re Food Management Group, LLC, Case No. 04-22880 at tn 15 (ASH) (Bankr. S.D.N.Y.
1/23/2008) (Bankr. S.D.N.Y., 2008)

The court has a nondiscretionary duty to order Lathrop & Gage, L.C. to amend its answer and
provide more definite responses.

Rule 55.27(d) clearly requires entry of an order that the offending pleading be amended within a

period of time. While the trial court is allowed discretion regarding the amount of time within which

the pleading must be amended, and the appropriate sanction in the event the pleading is not

amended, the trial court is not allowed the discretion to ignore the fact pleading requirement of Rule

55.08.”

State ex rel. Harvey v. Wells, 955 S.W.2d 546 at pg.546 (Mo., 1997)

Respectively submitted,

S/Samuel K. Lipari

Samuel K. Lipari
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Pro se
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing instrument was forwarded
this 13th day of May, 2008, by first class mail postage prepaid to:

John K. Power, Esq. Husch & Eppenberger, LLC 1700 One Kansas City Place 1200 Main Street Kansas
City, MO 64105-2122

Jay E. Heidrick, Shughart Thomson & Kilroy, P.C. 32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway Overland Park, Kansas 66210

William G. Beck, Peter F. Daniel, J. Alison Auxter, Lathrop & Gage LC, 2345 Grand Boulevard, Suite
2800, Kansas City, MO 64108

S/Samuel K. Lipari

Samuel K. Lipari
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IN THE STATE OF MISSOURI
JACKSON COUNTY DISTRICT COURT
AT INDEPENDENCE, MISSOURI

SAMUEL K. LIPARI

(Assignee of Dissolved

Medical Supply Chain, Inc.)
Plaintiff

Case No. 0816-cv-04217

Vs.

Novation,LLC et al. ,
Defendants

O N N N

MOTION TO STRIKE DEFENDANT LATHROP & GAGE, L.C.’s SECOND
THROUGH NINETEENTH AFFIRMATIVE DEFENSES UNDER RULE 55.08

Comes now, the plaintiff Samuel K. Lipari appearing pro se and respectfully requests that the
court strike the defendant Lathrop & Gage, L.C.’s second through nineteenth affirmative defenses under
Missouri Supreme Court Rule 55.08 for failing to

STATEMENT OF FACTS

1. In their initial but late first responsive pleading, the defendant Lathrop & Gage, L.C. raises
nineteen affirmative defenses.
2. The defendant Lathrop & Gage, L.C.’s first affirmative defense “failure to state a claim” is
permissible under controlling case law even though it is devoid of supporting facts and fails as a mater of
law.
3. The defendant Lathrop & Gage, L.C.’s remaining defenses are devoid of a single supporting fact
and are conclusory.

SUGGESTION IN SUPPORT

Rule 55.07 requires that "[a] party shall state in short and plain terms his defenses to each claim."
Rule 55.08 requires that a party "plead ... 'matter constituting an avoidance or affirmative defense.' " Gee v.
Gee, 605 S.W.2d 815, 817 (Mo.App.1980). Finally, Rule 55.11 requires that "[a]ll averments of claim or
defense ... shall be limited as far as practicable to a statement of a single set of circumstances." Such rules
contemplate that in pleading affirmative defenses, their factual basis must be set out in the same manner as
is required for pleading claims. /7T Commercial Finance v. Mid-Am Marine, 854 S.W.2d 371, 384 (Mo.
banc 1993). The purpose of such rules is to give notice to the opposing parties in order to be prepared on

the issues. Schimmel Fur Co. v. American Indemnity Co., 440 S.W.2d 932, 939 (Mo.1969).
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“Rule 55.08 requires that all affirmative defenses be pled in responsive pleadings or be abandoned.
Brizendine v. Conrad, 71 S.W.3d 587, 593 (Mo. banc 2002). Failure to plead affirmative defenses
will result in their waiver. Holdener v. Fieser, 971 S.W.2d 946, 950 (Mo. App. E.D. 1998); Leo's
Enters., Inc., 805 S.W.2d at 740.”

City of Peculiar v. Effertz Bros. Inc., No. WD 67554 at pg. 1 (Mo. App. 1/22/2008) (Mo. App.,
2008).
Rule 55.08 (2004) provides in pertinent part:

“A pleading that sets forth an affirmative defense or avoidance shall contain a short and plain
statement of the facts showing that the pleader is entitled to the defense or avoidance. When a party
has mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court may
treat the pleadings as if there had been a proper designation.”

The purpose of Rule 55.08 is to require a defendant raising an affirmative defense to plead the defense
so as to give the plaintiff notice of it. Bailey v. Cameron Mutual Ins. Co., 122 S.W.3d 599, 604 (Mo.App.
E.D.2003).

Lathrop & Gage, L.C.’s affirmative defenses are deficient at law:

“An affirmative defense is asserted by the pleading of additional facts not necessary to support a
plaintiff's case which serve to avoid the defendants' legal responsibility even though plaintiffs' [sic]
allegations are sustained by the evidence." Reinecke v. Kleinheider, 804 S.W.2d 838, 841
(Mo.App.1991). [Emphasis added.] Bare legal conclusions, ..., fail to inform the plaintiff of the facts
relied on and, therefore, fail to further the purposes protected by Rule 55.08. Schimmel Fur Co. v.
American Indemnity Co., 440 S.W.2d 932, 939 (M0.1969) (rule requires notice of facts relied on so
that opposing parties may be prepared on those issues).

ITT Commercial Finance v. Mid-Am. Marine, 854 S.W.2d 371, 383 (Mo. banc 1993). Mr. and
Mrs. Brekke failed to plead any facts in support of their "affirmative defenses." The affirmative
defenses were deficient as a matter of law. They amount only to legal conclusions without any
factual basis. A motion for judgment on the pleadings does not admit the truth of facts not well
pleaded by an opponent nor conclusions of law contained in an opponent's pleading. Holt v. Story,
642 S.W.2d 394, 396 (Mo.App.1982); Helmkamp v. American Family Mut. Ins. Co.,407 S.W.2d
559, 565-66 (Mo.App.1966). Mr. and Mrs. Brekke's "affirmative defenses" raised no issue of
material fact.”

Stephens v. Brekke, 977 S.W.2d 87 at pg. 93-94 (Mo. App. S.D., 1998).
Missouri courts have consistently held that deficient affirmative defenses such as those raised by
Lathrop & Gage, L.C. in defenses 2 through 19 are without effect and a nullity:

“Appellants also pled the affirmative defenses of accord and satisfaction, estoppel, waiver, failure to
state a claim upon which relief can be granted, and lack of subject matter jurisdiction in their
respective answers to respondent's petition. These defenses were listed as conclusory statements and
appellants pled no specific facts to serve as the basis for each defense. Rule 55.08 requires that a
pleading setting forth an affirmative defense shall contain a plain statement of the facts showing that
the pleader is entitled to the defense. The factual basis for an affirmative defense must be set out in
the same manner as is required for the pleading of claims under the Missouri Rules of Civil
Procedure. Ashland Oil, Inc. v. Warmann, 869 S.W.2d 910, 912 (Mo.App.1994). Because appellants
have not sufficiently pled the alleged affirmative defenses, they fail as a matter of law. See Id.”
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Curnutt v. Scott Melvin Transport, Inc., 903 S.W.2d 184 (Mo. App.W.D., 1995)
“Here, Thornton alleged no facts showing that the adverse interest exception did not apply in this
matter. Nor did it allege facts that established that Western Container was otherwise aware of the
misrepresentations until after Horton's defalcation was discovered. Thus, even if Horton knowingly
made knowing misrepresentations to Thornton, Thornton's motion fails because it neglects to
present undisputed facts showing that those misrepresentations are legally attributable to Western
Container or that Western Container had actual knowledge of the misrepresentations at the time they
were made. Having failed to allege sufficient facts to establish that it is entitled to the affirmative
defense as a matter of law, Thorton cannot prevail on its motion for summary judgment upon that
basis.”

Lumbermens Mut. Cas. Co. v. Thornton, 92 S.W.3d 259 at pg. 270 (Mo. App., 2002).
Missouri has long held as a clearly established rule deficient affirmative defenses coupled with an
answer that uniformly refutes every material fact is a mere general denial making recognition of alleged
affirmative defenses reversible:
“For the error, then, which permeates all these instructions, and which was present throughout the
whole trial, in admitting what are held to be affirmative defenses under a general denial, and in
instructing the jury on affirmative defenses, none of which have been pleaded, we are compelled to
reverse this case.”

People's Bank v. Stewart, 117 S.W. 99 at pg. 103, 136 Mo. App. 24 (Mo. App., 1909).

Lathrop & Gage L.C.’s asserted affirmative defenses 2-11 are fact based or dependent if they
could exist, however Lathrop & Gage L.C. has identified no facts or application.

The plaintiff is entirely without information to have notice of Lathrop & Gage, L.C.’s affirmative
defenses 7 and 8 regarding settlement. The issue appearing to be raised is indemnification but there is no
suggestion as to which defendants are indemnifying Lathrop & Gage L.C. through what if any settlement.
Why should any corporate tortfeasor ever settle after Lathrop & Gage L.C. has replaced your state
republican form of government with Kansas style corporate syndicalism.

Lathrop & Gage L.C. is mistaken over settlement as a defense. Indemnification is a direct claim
against another party, not an affirmative defense. See e.g., KC. Landsmen, L.L.C. v. Lowe-Guido, 35
S.W.3d 917, 921 (Mo.App.2001); Buchanan v. Rentenbach Constructors, Inc., 922 S.W.2d 467, 470
(Mo.App.1996); Cass Bank & Trust Co. v. Mestman, 888 S.W.2d 400, 403 (Mo.App.1994); Honey v.
Barnes Hosp., 708 S.W.2d 686, 696 (Mo.App.1986).

Lathrop & Gage L.C. does however have a substantial core competency in constitutional law. It is

poetic justice that the plaintiff acting pro se will attempt to defend Missouri’s Supreme Court rules and

state statutes against this serious and credible challenge to the constitutionality described in Lathrop &
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Gage L.C.’s affirmative defenses 12 through 19. The plaintiff has been repeatedly deprived of counsel by
the continuing actions of the defendants including Lathrop & Gage Lucy’s senior partner Kansas State
Senator Vratil in what clearly are crimes and yet the Missouri Board of Bar Governors continues to
participate in this unlawfulness as recently as March 2008 in the informal decision to deprive the plaintiff’s
associate Huffman of an opportunity to sit for the Missouri Bar.

The plaintiff, like the citizens of Missouri and its courts, has been ill served by the policy of the
Missouri Board of Bar Governors to support Kansas’ racial discrimination, denial of due process, rampant
extrinsic fraud for the purposes of rigging the outcomes of Kansas cases and defeating the supremacy of
federal law for private profit. A policy incredulously upheld by the Missouri Board of Bar Governors in the
name of reciprocal admissions and no doubt to avoid disbarment or other reprisals in Kansas that await any
Missouri attorney helping the plaintiff.

Regardless, the plaintiff will hold off Lathrop & Gage L.C.’s meritorious for the time being with
the argument that the failure to plead facts related to standing and to injury deprives Lathrop & Gage L.C.
from ending Missouri’s punitive damage scheme for the time being. However, later these challenges will be
ripe and Lathrop & Gage L.C. will be free to raise them to challenge the judgment the plaintiff seeks to
deter the monopolization of Missouri’s hospital supply market that has so injured the state’s citizens.
Hopefully, the Missouri Board of Bar Governors may develop some sense of duty and recognize the
gravamen of their loyalty to Kansas before the plaintiff has to single handedly hold off Lathrop & Gage
L.C. next challenge.

Under the controlling case law applicable to the Missouri Rules, Lathrop & Gage, L.C. has failed
to plead affirmative defenses 2 through 19 and they are now lost:

“After specifically listing certain affirmative defenses, Rule 55.08 provides that a party must plead
"any other matter constituting an avoidance or affirmative defense." "If a defendant intends to raise a
defense based on facts not included in the allegations necessary to support the plaintiff's case, they must be
pled under Rule 55.08." Shaw v. Burlington Northern, Inc., 617 S.W.2d 455, 457 (Mo.App.1981). A
defense, which contends that even if the petition is true, a plaintiff cannot receive the relief sought because
there are additional facts which place defendant in a position to avoid legal responsibility, must be set forth
in a defendant's answer. Id. Such is the defense at issue here and Plaintiff was obliged to plead it
affirmatively. Rule 55.08. This she has failed to do.

"Generally, failure to plead an affirmative defense results in waiver of that defense." Detling v.
Edelbrock, 671 S.W.2d 265, 271 (Mo. banc 1984); Lucas v. Enkvetchakul, 812 S.W.2d 256, 263
(Mo.App.1991). Clearly, Plaintiff recognized the need to plead additional facts which would have allowed
her to avoid legal liability as to Karlyn because she pled the matter affirmatively in her answer to Larry's

pleading. Based on long standing rules of pleading, Plaintiff waived her "inequitable conduct" defense as to
Karlyn unless (1) Karlyn either implied or expressly consented to trying the case on that defense, or (2) the
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trial court permitted the pleadings to be amended to include the defense. Rule 55.33(b). 5 See Lucas, 812
S.W.2d at 263.

Consent to the trial of nonpleaded affirmative defenses should not be inferred unless it clearly
appears that the party against whom the defense is asserted tacitly agreed to join issues on such defenses.
Lucas, 812 S.W.2d at 263. Moreover, "[w]hen evidence is relevant to an issue already in the case, and there
is no indication at trial that the party who introduced the evidence was seeking to raise a new issue, the
pleadings will not be amended by implication or consent." Gee, 605 S.W.2d at 817.”

Tindall v. Holder, 892 S.W.2d 314 at 328 (Mo. App. S.D., 1994).

CONCLUSION
For the above stated reasons this court should strike the affirmative defenses deficiently asserted

by the defendant Lathrop & Gage L.C. except for Lathrop & Gage L.C.’s first affirmative defense which is

permitted to be asserted even though it is deficient in supporting facts and fails at law.

Respectively submitted,

S/Samuel K. Lipari

Samuel K. Lipari
Pro se

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing instrument was forwarded
this 13th day of May, 2008, by first class mail postage prepaid to:

John K. Power, Esq. Husch & Eppenberger, LLC 1700 One Kansas City Place 1200 Main Street Kansas
City, MO 64105-2122

Jay E. Heidrick, Shughart Thomson & Kilroy, P.C. 32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway Overland Park, Kansas 66210

William G. Beck, Peter F. Daniel, J. Alison Auxter, Lathrop & Gage LC, 2345 Grand Boulevard, Suite
2800, Kansas City, MO 64108

S/Samuel K. Lipari

Samuel K. Lipari

297 NE Bayview

Lee's Summit, MO 64064
816-365-1306
saml@medicalsupplychain.com
Pro se
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI

AT INDEFENDENCE
SAMUEL K. LIPARI,
(Assignee of Dissolved
Medical Supply Chain, Inc )
Plaint Y,

Case No: 0816.CV.04217

v

NOVATION, LLC, et al,

e

Defendants.

SUGGESTIONS IN SUPPORT OF MOTION
OF HUSCH BLACKWELL SANDERS LLPTO

DISMISS PETITION FOR FAILURE TO STATE A CLAIM

Introduction
Plaintiff filed this pvo se action against twenty-seven defendants, inclofiag HRS, secking

$3.2 talhion in damages for alleged acts which plaint (Y claims constitute antitrust violations,
tortious interference with busaness relationships, fraud, and prima focke tort.  Plamtifl costends
that the numeroas and widely-vaned defendaats yoinad togother and formad a “hospital supply
cartel” to prevent him from entensg the Missoun hospital supply market. Although plaintiff's
petition is. to say the least, voluminous, it does mot set out even the ssmamal faxcts nocessary 10
state any vahd legal clam spon which relief can be gramted as 1o HBS. Al cousts and claims
asseried against HBS must, therefore, be dumssad pursuant to Massouri Supreme Court Rude

S5 2N aNo)

L. Eleading Standard
Missourn courts require 2 pro g plamtifl to meet the minimum pleading standands sel

forth mn the reles of procedure established by the Missoun Sepeeme Court, just like any other

L N
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ltigast Scher v Sindef, 837 S.W.2d 350, 351 (Mo. C1. App. 1992). The Court is thus required
o review plaintiffs’ pleadings, like all others, “10 determine whether they invoke prnciples of
substantive law " Weems ». Momtpomery, 126 S W 3d 479, 384 (Mo, C1. App. 2004). “The
pleadings are given ther broadest istendment, all facts alleged are treated as true, and all
allegansons are constreed favoeably 1o plaintifl' ™ Scher, 837 SW.2d a1 351. “However, the
conchasions of the pleader are not admited.” Id I the pleadod facts do not establish the
presence of all clements of a valid clam, the petation must be dismessed.  See Klemme v. Rext,
SIS W 24 493, 495 (Mo banc 1997).

1. Plamtffs Antitrust Claims Must Be Dismissed Hecause
He Failed To Plead Them “With Enough Fact To Raise A Reasonable

Expestation That Discovery Will Reveal Evidence Of lllegal Agreement”

A Antitrust Claims Must be Sepported By Plausible Plesded Facts.

Missouri courts construe Missourn's antitrust statutes in “harmony with . . jodicial
interpretations of comparable foderal antitrest statutes. ™ MO, REV. Stat. § 416,141 (2001)
Mevex v. Clark O & Refiming Corp , 618 S W 24 698, 703 (Mo. C1. App. 1981). Missouni's
antitrust statute and the Sherman Act are analogous. (See, eg., Zipper v. FHealth Midwest, 978
S W.24 198, 418 (Mo. C1. App. 1998). As such, the Court should follow federal decisions whes
interpreting Mosoun's aatitred statute [if

The United States Supecmse Court rogquires an astitrust plaintiff %o support a claim with
“enough fact 10 raise a reascoable expectation that discovery will reveal evidence of illegal
agreement,” Bell Al Corp v. Twombly, 127 8. CL 1955, 1959 (2007) (serpreting the Sherman
Act). Thus “plausibelity™ requirement provents a plaintiff with “a largely groundless ¢laim from
taking up the time of a number of other people M st 1966 ("The cost of modem .

anntrest Ltgation sasd the increasang cascload of the . . . counts counsel against sending the

LSRR & LR
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partics w0 discovery when there is no reasonable likelihood that the plaintiffs can comstruct a
claim from the events related in the complaiat”™ (quoting Car Carriers, Inc. v. Ford Motor Co.,
T4SF24 1101, 1006 (Tth Cir. 1984)) Thus, plaantifls antitrust claims mest be dismissod unless
the Court belicves that the petition coatains “enough (act 10 raise a reasonable expectation that
discovery will reveal evidence of illegal agreement.™

Plaintiff appears 10 try to describe three spparently separate antitrust claims againat HBS
Furst, he alleges in Count 1 that HBS “contracted, combined, or conspired™ with the twenty-six
co-defendants 10 restrain the hospétal supply trade in violation of MO, REV. STAT. §416.031.1.
(Pet. pp. 93.98) In Count 11, he alleges that HES and the co-defendants have a monopoly or
have attempied 1o monopolize the relevant markets wn viokation of MO Rev, STAT. § 4160312
(Pet. pp. 95-103.) Then, is Count 111, he alleges that HES and the co-defendants have attempted
10 mosopohize the hospital supply market in violation of MO REV. STAT. § 416.031(2). (Pet.

p- 103} A review of the petition, however, shows that none of these claims naes 1o the
“plausibelity™ level as 10 HES,
B. Coust I: The Facts Pleaded In The Petition Raise No Expectation That
Discovery Will Reveal Evidence That HBS Contracted, Combined Or Conspired
With The Co-Defemdants To Kestrain The Trade Of Hospital Supplies.

Plaantiff allegos that HBS vickatod MO, REV. STAT. § 4160311 by comtracting.
combining, and conspinng with the other defendants %o rostrain the hospital supply trade. (Pet
93) The only conduct that plaintiff claems links HBS 10 the “hospial supply caned™ is recited in
paragraphs 201215 and paragraph 229 of the petition. Only three actions by HBS are alleged
first, HBS, through a predecessor firm, provided legal representation 10 other alleged co-
conspiralors, and, according to the petition, an HBS lawyer faided 10 show up for court heanings
or participate in mediation. (Pet. 99 201.03.) Second, HBS “installed™ a cac-time employee as

LU P
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Director of the Missowri Department of Health and Senior Services, (Pet. §229) Finally, HBS
lied to i1ts malpractico carmior abost its liabality 10 the cliem it poorly repreaentad in one of
plaintifls carbier suits, (Pet. 95 214-15) These facts, while impugaeng the guality of HBS's
fegal senvices, have nothing whatsoever to do with cartels or hospetal supplies. These pleaded
facts cannct be said to gve nise to gy expectation that discovery will reveal that HBS
contracted, combined, or conspired with the co-defendants 1o restrain the bospital supply trade.

In fact, none of the pleaded fcts commoct HBS 10 any scheme involving hospetal sepplies.
At most, plaintifY links HBS to one of the supposed co-<conspirators by poanting out that HBS, in
ils performance & a law firm, provided Jegal representation 10 that company i another Lawsuit
filed by plantifl. Plustifl says HBS provided inadequate representation, but this does not give
nse 10 a claim by plamtiff, let alone an anti-trust claim

The fact Bhat & coc-time associale st HBS was selected 10 head the stae of Messoun's
Department of Health and Scosce Services in no way links HBS 10 the Bospetal supply Busancss.
Though plaintifl claisas that HBS “installad™ the former employee in this position, be gives so
explanation as 10 how thas could be or how a private law firm could have any role in the selection
of gubernatorial appointments.’

Likewise, a reader of the petition s Jeft befaddiod as 1o how the alleged provision of
inadogaate legal services 10 a cliest had any effect on hospital supplics oc plaintfTs sbslity to
enter the market for such goods. The reality is that powhere an Count | or any part of the petition
does plastilf show any connection whatsoever betwoen HES and the market for hospital

supphes, let alone show that there is a reasonable expoctation that descovery would reveal any

" MBS respectiully reguests that the Court e jodicial notcr dut wach sppointments are mude by te governes
of Musoun, not povvate Low firme

LASLAL S
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evidence whatsoever of an attempt by HBS to illegally monopolize that market. Count | mvest
thus be dismissed because it pleads no claim against HBS for which relief may be gramted.

C. Count 11: Plaintiff Ralses No Expectation That Discovery Will Reveal
Evidence That HES Monopelized Or Attempted To Mesopolize The Hospital

Supply Industry,
Planaiff alieges in Count Il that HBS violated Mo REV. STAT. § 416.031.2 when &t

monopolized or attemptod to mosopolize the hospetal supply trade. (Pet. p. 98.) The method
used by HBS 10 establish this control over hospatal supplics is never explained. The only
conduct that allegedly inks HBS to such a monopoly or the “hospital supply cartel”™ is that
descnbed above in paragraphs 201-215 and paragraph 219 of the petitbon which has nothing to
do with cartels or hospital supplies. The pleadod facts show only that HBS represented a chem
in 2 lawswit, albeit poorty, and that a state officaal once worked at an HBS predecessor firm
None of these facts in any way connects HBS 1o a medical supplier, 10 a market, or amything
harmful to plaintifl"s business imterests. Most certamly, these facts cannot be said 10 raise the
Court™s expectation that dacovery will reveal that HBS monopolizad or attempted %o monopolize
the hospital supply trade. Thus, Count 1l must be dismissed for failing 10 state a claim against
HABS for which relief may be gramted.

0. Count HE: Plalatiflf Raises No Expectation That Discovery Will Reveal

Evidence That HBS Coaspired With The Co-Defendants To Violate
Missours's Antitrust Act.

Count 111 alleges that HBS violated Mo, Rev. STaT. § 416,031 2 when it coaspired with
the co-defendants to reatran the hospital supply trade m violation of MO REV. STaT. §§ 416011
0416161 (Pet. 93) Again, the only conduct that allegedly links HBS to the “hospital supply
cartel” is the provision of legal services and the prior employment of a state official  As noced
above, these facts don’t oven connect HBS 1o the hospial supply market, Jet alone raise an
expoctation that discovery will reveal that HBS conspired with anyone to restrain the hospital
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supply trade in violation of Missouri's antitrust act. Coant 11l must also be dismissed for failing

O sale a clam

L Plainnlfs Fraod Clalen Must Be Dismissed Because

He Failed To Flead “Eash Element Of Fravd With Particelarity”

A A Plaiatiff Must Plead Each Element of Frand With Particularity,

“The rules governung the pleading of frand are moee precsse than those whach generally
govem pleading a clam for relief ™ Amodd v. Erkeann, 934 S W.2d 621, 626 (Mo. App. 1996).
Fraod clasms must be pleadod with particulanity. Mo, Sup Ot Rule 55.15; Armoldd, 934 S W 2d
at 626 “If any essential element of frand s not propesly pleaded, the petitson s fatally defective
and subject to dissmissal = Sokac v Walsh, 223 S W .S K55 863 (Mo. CL App. 2007)

The clements of fraud whoch must be pleadod with particulanty are: *'1) a representation;
2) its fadsity; 3) sts magenality, 4) the speaker’s knowladge of its falsity, or his ignorance of its
truth §) the speaker’s intent that it should be acted on by the persan and in the manner
reasonably contemplated; 6) the bearer's ignorance of the falsity of the representatson, 7) the
hearer’s relsance on the repeesentation being true; §) hes nght to rely thercom; and, 9) the heaser’s
consoguent and proximately caused injury ™ Heberer v Sheli O Co , 744 SW.2d 441, 44)
{(Mo. 1988)

B, Plaintff Failed Yo Fiead the Esscatial Elemeats of Frawd.

PlaintfY alleges that the “Defendants” committed frand (Pet. 105.106.) MBS can only
assume that plantiff imtended to assert Count V against . Plamtiff claims that the facts recsted
= the first nincty-two pages of his petition support a claim of fraud against the “defendants ™
(Pet. pp. 105-106.)  But nothing in those pages descnbes asything like fraud by HES.

There s no aliegation of any statement of omissson by HES which even suggests fewad
Althosgh the first ninety-two pages of the petition mention four alleged statements by HBS, the
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petition docs not state how amy of these staements were [alse of constitated fraud. As HBS
lawyer o said 10 have 1old counsel for plamtiff (1 is unclear whether the alleged statesnent
occurred before or after the lawyer was disharred) that hus house and all his property would be
taken from hum if be did not stop secking redress for plantff (Pet. § 505). An HES lawyer is
claimed to have 10ld unnamed judicsal branch officials, m ¢x parie conversations, and officials of
the ooty of Blue Springs that the General Flectric Company 15 “rich and poweefial with the abilsty
to controd court cutcomes and that the petitioner. because he did not have money, was not
entitled 1o Bave his contract rights eaforced. ™ (Pet § S06). HES is alleped to have somehow
comeemecated 10 asomey David Sperry that sy agreement by him 10 represest petitiones
“would likely resalt in ethics comnplaings and in the case being transferred to a distant venue
where it wosld be impossible foe him 1o economically prosecute the case and his property nghts
in the costingent fee repeesentation of the petition would be forfeited ™ (Pet. § $10). Finally,
plainf¥ claims HBS contacted attomey Jim Wirken and placed him i fear of regeesenting
plaintiff, falsely stating that petitioner had been repeatodly sanctioned for baseless claims, and
that the “GE defondants were so powerful that no Law firm could stand up to them ™ (Pet. § 5i4),
With the sole exceptson of the alleged statement regarding plaintifl havieg been
sanctioned for baseless claims, none of these statements is alleged 1o be false. (Pet. 5 505, 510,
51314, and 577-78.) More specifically, plantiff dd not plead: 1) that HBS knew that these
representations were false; 2) that the representations were matenial; 3) that HBS intended the
representations 10 be acted ca by the person i the manner reasonably contomplaled, 5) the
hearer’s ignorance of the falsity of the representation; 6) that anyome relhed on the reprosentation
being true; 7) that the hearer had a right to rely thereoe. or, £) that any statement causod 2 loss.
FlantifY thus faled to partscularly plead e clements of frand. Coumt V must therefore be
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dismissed decacse it fals 10 state a clawm agamst HES for whach relief can be granted.
Hanrahan v. Nashue Corp , 752 S W .2d 875882 (Mo. Ct. App. 1988) (Gismissing frawd claam
for failing 10 plead with particulanty ). Green v Grees, 606 S W 24 195, 398 (Mo. Cr. App.
1980) (dismussang frand claim for failng o plead with particulanty)

IV,  Plaintiffs Claisns For Tortious Isterference Must Be
Dismissed Because He “Failed To Allege Facts Essential To Recovery™

PlasstifY next asserts six claims of Yortious meerference against HBS. He does not,
however, allcge sy of the facts cxsential 10 a cogrezable Wrtious inlerference claim. “A motion
10 dismiss for failure to state a cause of action s solcly a test of the adequacy of the plaiatiff's
petition ” Nazeri v. Missowri Valley College, 860 S W 24 303, 306 (Mo, banc 1993). The court
prosames that all smverments s the petition are troe and desermines “if the facts alleged meet the
clements of a recognired cause of action . . " Anderson v. Village of Jacksonviile, 103 S.W.3d
190, 193 (Mo. Cr. App. 2003). A court wall grant a motion %o dasmuss foe failure to state a claim
when “the petstion fails 10 allege facts essential 10 a recovery ™ Klemme v Besr, 941 S W.2d 493,
495 (Mo. banc 1997)

The essential clements of a ¢laim foe 1tDous interference 2 xi follows: “{1) a vabd
business expectancy, (2) defendant’s knowledge of the relatsonsdeg; (3) a breach induced or
caused by defendant’s intentional interforonce; (4) absence of yustification; and (5) damages.”
Nazers v. Mo Valley Coll, 860 S'W 24 303, 316 (Mo banc 1993)

A. Interference With Business Relationship With Bret D, Landrith.

Plantiff alleges that HBS tortiously mterfered with some undeflned business expectancy
wvolving Bret D. Landnith, plaintiff's disharred former legal counsel, (Per 19 505-06.)
Specafically, plaintiff contends that an HBS partner informed Landrith that HBS would “have his
house taken from him and all his property 1f [ Landnth] did not stop seckang redress for [plastifT)
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7 (et § S05.) Even if the Court assumes that these facts are true, plaintiff faled to plead
the exsential elements of tortious intesference.

As previously explaused, a clum for tortious interference requires plasstif! to recite a
beeach caused or induced by HEBS. But plasntiff Lipan fasls 10 allege any such beeach.  Although
plaintifl recites that HBS “caused prejudice against [plant:(T] and his counsel 1o extort from
thems their property rights sad the nght 1o vindicate [plainufl™s] contract clasms . .. " this
allegation fails to state in what way Landnith breached his business expectancy with plaintiff or
how, given his lack of a law beomse, Landngh could have been expected 10 seck rodross for
plaindy,

Plaintiff cannot allege that anythang done by MBS provented Brett Landrith from serving
as plaintiff's counsel. To the comtrary, Landnith cannot ropeesent plasstifY because be 18 not &
Teensod atsoency. (Pet 99 498-500). See @lso fn rhe Manter of Bret Landrich, 280 Kan, 619, 124
P34 467 (Kan. 2005). This wetious interference claim wholly fails 1o state xny valid claim
against HBS, and it mest be dismissed.

1 Interference With Business Relationship With David Sperry.

Plasei T alleges that HBS, throsgh its “pve kae vice agent”™ Joaathan Glecken, persuadod
smoeney David Sperry not to represent plaintiff in thes action. (Pet. § 510.) Plaina T also says
that HBS s "power . . . over [this] [Cloun™ coused Sperry to decline plasntiff™s case. (Pet. § 510.)
Even if the Court assumed HBS had such power over 1t and that the other allegations are true, the
necessary clements of tortious interference are still lackang

Fuest, plasetifT ofTers 00 basis for the claim that Josathan Glecken (apparcntly an attorney
with Amold & Poeter of Wasbsegion, D.C ) was as agent of HBS, et alone explain what a “pro
Aoe vicw agest™ is.. Moreover, as notad above, a claim for tortious interference requires the
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demonstration of a vahd business expectancy. Although plasstifY states that be comsulted with
Sperry about this case, he has faled 1o give the Court any reason 1o believe be had a valid
business expectancy that Sperry would agroe 10 take this case  (Pet, 99 S07-10.) Attornews
froquently screen prospectrve clsents, but that o (i from a commitment 10 provide
representation. Without some aliegatson that David Sperry actsally intended 1o represont bam,
plamtiff carmot show this essential plaussble clement of a toctious interference clam

Furthermore, a clasm for tortaoes mterforence requires HBS to have knows aboest
plaintiff's business expectancy with Sperry. Although plaintiff allegoes that Sperry declined to
pursue his case bocause of HBS's “power . over [thas] [Clourt,™ he fasled to allege that HBS
bad any knowladge aboul sy business expectancy with Sperry, inchading how HBS could have
knows that plassaiff was even taliing to Sperry. (Pet. 99 507.10.) Without an assertion that
MBS knew about this alloged expectancy, an essential clement of a tortious interference claim is
lacking Thus, the Court st Sammiss this 1orous smterference clam because 2o valid claim i
pleaded.

[ o3 Iaterference with Busisess Relatioaship With James C. Wirkea And The
Wirken Groap.

PRaintff semilacly alleges that HBS persuaded James C. Wirken and The Wirken Grosp
not 50 repeesent plassnifl in this sction. (Pet § S14) Plaintifl says HBS “placed the Wirkens in
fear of associatmg with [plasaif), falsely stating that [planafY] had been repeatadly sanctsoned
for bascless claims.” (Pet. 4 514.) Even these facts were true, which they are mot, plaintiff sull
faled 10 plead the facts exsential 10 a valid claum of 1ortioss interference

As with the other kawyers, plainti T must sdow that he bad some valsd busincss
expectancy, as opposed 1o a mere hope, that James Wirken would represent bam.  Although

plassiff stases that be consulted with Wirken about this case, he faled 10 give any reason 1o
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believe either that HBS knew about it or that Wuken actually ever intended to provide
represessation. (Pet. 99 511-19.) Indoad, though plaintifl says Wirken agreed fo look mto
plamtiff's case if plasti (T would pay a retainer (Pet § S16), be does not say the retainer was pasd
or that he offered 10 pay any of the amameys foe thew services. Plamnfl then adesats that Wirken
“charstably offered some coastructive criticisms . . . but strongly wrged [him] to continue on pro
1" (Pet. §515) Without some allegation that Wirken actually mtendod %o ropresent him,
plaintiff fadled to alloge an cxsential element of a toross nterference claam. Thes, this Court
st desmiss the toetious interference claim because plantif failed 10 state a claim against HBS

for which rebief can be gramted

D, Tortious lsterference With Business Relation By Defendants Jerry
Grendboffer, Richard K. Davis, Huschd Blackwell Sanders LLP, Shughart
Themson & Kilroy PC,

Plastiff sppears %o bk HBS 20 an allegation that U, S. Bask and U S. Bancoep
persuaded attorney Noeman E. Siegel not to repeesent plasata (Y in this action. (Pet. § 520-21 )
PlaintifT says that an HEBS attorney met with attoeneys from Shughan Thompson & Kilroy PC
“for the purpose of coordimating General Electrc”s defense of contract and antitrust clasmns
beought by [plaintiff] . . " and thercafter “ropeatedly failed o prodece™ some undefined, but
peivileged documents. (Pet. §521.) Even if thus Court assumes that these facts are tree, they
have nothing 10 do with a sormous interference claim.

If the petition intended to allege that HBS mterfered with any valid expectancy 1o
representation by Norman E. Siegel that plaintiff had, # fals 10 state a valid clum. Phintiff dd
not allege bow HBS s alleged refusal 1o disclose privileged documents tortiously interfered with
his alleged busisess expectancy with Siegel. He did not plead that HRS knew about his allegod
basiness expectancy with Siegel. He did not plead how Ssegel breached their alleged business
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expectancy. Fimally, he faled to plead why HBS lacked justification for refusing to produce
potentially privileged documents. As such, he utterly failed %o establish the essential elements of
tortious imterference. Thas, S Court must dismiss thas tortous interference claim because
plasaff fauled 1o state a clae agunst HBS for which relicf can be granied.,
E. Tortious Interference With Busisess Relaticaship Between Petitioner And
Semator Claire MeCaskill Through Attempted Extortion Over Judy Jewsome

For Helping Petitioner’s Witness David Price By Defendants Lathrop & Gage
L.C, Husch Blackwell Sanders LLP, And Sheghart, Thompson Kilroy PC.

Plansiff alieges that HBS peevented ham from speaking 10 Congressonal sides in the
offices of Congresswoman Clasre McCaskill and Congressman Emmansel Cleaver, [l (Pet.

11 841.61.) Specifically, be alleges that these Congresional stafls refused 10 speak with ham
bocause HEBS prevented Judy Jewsome, an ade 10 Congresswoman Nancy Boyda, froen
dsclosng who Kidnapped the son of David Price. (Pet 99 $41.601.) Even if the Cournt were
assume that these facts make sense, plaint (¥ &d not establish sy claim of sortaoes iserference
by HBS.

Plantiff does not allege any basiness expectancy he had with Judy Jewsame, who 13
mentianad caly i connection with the alleged judicaal ring of baby kidnappers descnibed i fa re
Brer D. Landrith, 250 Kooy 619, 124 P.3 467 (Kan 2005). Plantiff failed to allege that HBS
knew about bes alloged business relationship with any of the other Congressional ades.
Funthermore, he fasled to allege how any of these Congresssonal mdes breached thar business
expecuncy with plastiff.  As such, plantiff fasked 1o establish the necessary elements of toetious
interforence. Given those failures, this aspect of the intorferonce claim must also be dismissed

because plaintiff fadded to state a claim agminst HBS foe which rebief can be granted

I Tortious Interfercnce With Business Relationship Between Petitioner
And Donna Huffesas, The Petitioner's Trusted Advisor, Real Estate
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Finance Expert And Poteatial Replacement Counsel By Defendants
Lathrop & Gage 1.C., Husch Blackwell Sanders LLP, and Shughart,

Thompasa & Kilroy PC.

Plaeniff alleges that HBS prevented Donna Haffman from roprosenting him at this trial
(Pet. 91). Specifically, be contonds that HES caused the Kansas Bar Examiners 10 deny
Hoffiman's Kansas Bar sppbcation. (Pet, 99 $75-77, 532.) Even if thus Count assumes that these
facts are true, planaiff fuiled to establish a claim for tortious interference.

Plaintiff fasled 1o plead the facts essential to this tortsows interference claim. First,
plaintiff fasled 1o establish that HBS knew about hus alleged business expectancy with Hoflman,
Second, he fasded to establish that Hoffman decached this alleged busaness expectancy. Lastly,
he faled o ostablash that, oven assuming that HBS nformed the Kassas Bar Exasuncrs abowt
Hoffman's allepad conduct, which o did mot, Bhat it lackod pestification for doing so. As such,
plasstifT failed 10 plead the casential clements of thes tortious terference claum. Thus, Ses Coun
must dismiss thes sortaous interference clum because planafY failed 1o state a claim aganst HBS

for which reliefl can be granted

Y. Plaintiff Lipan's Claim Of Prime Facie Tort Must Be

- AT L AL - JAN aaiild

)

A. Plaiatiff Did Not Establivh The Neconsary Elements Of Primse Focie Tort

“A motion 1o dismiss for Gilure 1o state a cause of action is solely a tost of the adequacy
of the plaintiff’s petstion™ Nazert v Mo Valley College, 860 S, W.2d 303, 306 (Mo, banc 1993),
The Court presumes that all averments i the petition sre true and determines “if the facts alleged
moet the clements of a recognized cause of action . . . .~ Anderson v. Villape of Sackrownile, 100
SW3A 190, 193 (Mo, C1. App. 2003). A Court will grant a motion 8o dismiss for falere to stale
2 claien when “the petition fails to allego facts essontial 00 a recovery.” Alemme v Bear, 941

S.W.2d 493, 495 (Mo banc 1997).
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prims facie et The petition must be desmissad as 10 HBS bocause it faals 10 state sy claam

agaenst HBS for which relief can be granted

Respectfully submitted,

Michael nm ~J MO #22153
Sean D. Tassi MO #9718
Husch Blackwell Sanders LLP

4301 Main Street, Suite 1000

Kansas City, Missouri 64112

(816) 983-8000

(816) 9838080 (FAX)

Michac! thompson@huschdlackwell com

Anomey for Defondant Husch Blackwell
Ssden LLP

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was mailed, postage peepaid,
this 1 5th day of May, 2008 10:

Sameel K. Lipan
297 NE Bayview
Lee's Summit. MO 64064

Allomcy
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEFENDENCE

SAMUEL K. LIPARI,
(Assignee of Dissolved
Maodcal Supply Chaan, Inc )
Plamtif,
v Case No.: 0816-CV-04217

NOVATION, LLC, et al,
Defondants

MOTION OF HLS:‘II BLACKWELL SANDERS LLP
Husch Blackwell Sanders LLP, pursuast 10 Missoun Supreme Court Rule 55.27aN6),
moves to dismiss all clasms i the petition asserted agamst it because they fail 10 state & claim
wpon which relief can be gramted.  In support of this motion, Husch Blackwell Sanders LLP
rebies on the accompanying suggestions = support
WHEREFORE, Husch Blackwell Sanders LLP respectfully requests that the Court grant

this motion and dismiss the plaintif™s claims against it
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Respectfully submatted,

u Jba){ \Mﬁ_ B
Michael Thompaca | | MO #22153
Sean D. Tassi MO 08S9718

Hasch Blackwell Sanders LLP

4801 Main Stroet, Suite 1000

Kansas City, Massoun 64112

(510) 9838000

(816) 983.3080 (FAX)

Michacl thompsonis husc hblackwell com

Atomeys for Defendant Husch Blackwell
Sanders LLP

CERTIFICATE OF SERVICE

I bereby cortify that a true and correct copy of the foregoing was mailed, postage prepaid,
thas 15th &y of May, 2008, 10:

Samued K. Lipan
297 NE Baywiew
Lee's Sumenit, MO 64064
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INTHE CIRCUIT COURT OF JACKSON COUNTY
ATINDEFENDENCE, MISSOURY

SAMURL K LIPARI )
{Assignee of Dissolved )
Medical Supply Chain, Inc., )
)
Plaimaft, )
)

V. ) Case No, 6816-CV 217
)
NOVATION, L1LC, et al, )
)
Defendants, )

~ S A N LTENSION SPON

Defendant GHNX, LLC ("GHX"™) horeby move this Court for a twenty (20) day extension
of time, to and inchadeg Jume 4, 2008, in which 1o respond to the Plaintifi's Amended
Complant.  In support of this motion, defendants Heatland Financial Growp. Inc. and
Chrstopher McDasel state as follows:

1. Undermgned counsel was recontly engaged 10 represent the emerests of GHX in
this matter

b Although counsel has reviewed the pleadings in this matter, they noed to condect
Further investigation in ander to properly frame responsive pleadings foe the defendant

. & This request foe extenmon of time is not meerposed for delay, but in onder %o give
counsel adequale opportumity 10 Investigate and peepare reponsive pleadings

WHEREFORE the defendant GHX, LLC herebvy moves Bas Court for a twenty (20) day
extension of time, to and mcluding June §, 2008, in which 10 answer oe otherwise respond 10

PlaintiiTs Amendod Complase
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HUSCH & EPPENBERGKFY. 1L1.C

/ a/
By L Pr——

oy K. Power 835312
Michael S. Hargens ¥41077
1200 Main Seroet, Seate 2500
Kansas City, MO 64108
Telephone (516) 421-4800
Facsumile (B16) 4210556
pohin. power(n busch com
Michael hargensiihusch. com

ATTORNEYS FOR DEFENDANT GHX, LLC

RVIC

The undzu’p\od herehy cemifies that 2 true and accurate copy of the forcgoing was
forwasdad this [ day of hﬁ‘} , 2008, by firt class mail, postage prepasd o

Samuel K. Laypan
297 NE Bayview
Lee’s Summit, MO 64064
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI

ATINDEPENDENCE
SAMUEL K _LIPARL
Plainndy,
v Case Number 0816.CV04217
NOVATION, LLC, et al, Division 2
Defendants
ORDER

The Court this day wkes up Defendant, Shughant, Thomson & Kilroy's Motson for
Extension of Time, filed May 13, 2008 Now for good casse shown and deing fully advised in
the premises, the Court GRANTS the Motion

e Count also takes up Plaimtifi™s Motion for Extession of Time in Which 1o Answer
Defesdants” Motions for Dismissal, filed May 9, 2008 Now for good cause shown and being
fully advised in the premises, the Court GRANTS im part the Motion. The Coent grams the
Motion issofar as it requests additional time, however, Plaintifl is ordered to tespond 10
Defendants” Motions 50 Dismiss within 30 days froes the date of this Order

ITIS SO ORDERED
)\.c {;-
e \ﬂ(‘lh\ll WA XP\

AUDGE, DIVISION 2

(P
Dated -ff %g [7
| cenify a copy ofthc above was faxed or mailed this /? A~ _day of May, 2008, s
Samucl K. Lipari
297 NF Bayview
Lee's Summit, MO 63064

Jay E. Heddrick, Attomney for Defendants Grundbofer, David and ¢ ecere
Fax # (913)451.315)

William E Quirk, Anorsey for Defendase STK
Fax ¥ (816) 374.0500

M. Brady, Law Clesk, Division 2
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEPENDENCE, MISSOURI

SAMUEL K. LIPARI
(Assgnes of Dissolved Medical Supply Chain,
ko)

Case No S1o-CVoa21?
Divisson o2

Pluntfy,
Y
NOVATION, LLC, et al,
Defendants.

T e e N R e N e e e S -

DEFENDANT LATHROP & GAGE L.C.'S RESPONSE
TO PLAINTIFF'S MOTION TO REQUIRE DEFENDANT LATHROFP &

COMES NOW Defendant, Lathrop & Gage L.C. ("Latheop™) and for its Response
1o Plaintifl™s Motion to Require Defendant Lathrop & Gage 1.C. 10 Make a More
Definite Answer Under Rule $5.27(d), states as follows:

Lathrop fully complied with Mo, R. Civ. P. $5.07 in its answer to plaietiffs
petition, and plaintiff does not allege that Lathrop violated s Rule. Instead, plaintiff
cites Latheop's lack of specificity in its ssawer as a reason for this Court to grant a motion
for a more definite statement, when Lathrop's duty was merely 10 respond 10 the
allegations of plassaiff's petition as required under Rule 55.07. Lathrop had to review 108
pages and over 700 paragraphs of allegations against 27 separato defendants 1o determne
which allegations apphad o Lathrop and then respond accordingly. Latheop &d 50 in
good faith and with great difficalty due to the Jength and often nonsensical nature of the
petiton.

If and when the 1ssucs 1 the petition become clearer through mare peecase

pleading or dacovery, Lathrop will endeavor to supplemeont o amend its saswer
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sccordingly. Until that time, however, Latheop affirmatively states that sts answer
comphies with Rule 5507 of the Missoun Rules of Civil Procadure

WHEREFORE, Latheop & Gage L C. respectfully requests that this Cowrt enter
a0 Order denyiag Plantifl’s Motion to Roguee Defendant Lathrop & Gage L.C. to Make
a Moee Definite Answer Under Rule 55.2714).

Respectfully subemtied,

Dated: May 27, 2008 LATHROP & GAGE LC
By _..j.ﬁ:_ —\_
William G. Beck

Peter F. Danicl (33798)
1. Alison Auxter ($9079)

145 Grand Boulevaed, Suite 2800
Kasaas City, Missouri 64108-2634
Telephone: (£16) 292-2000
Telecopier: (816) 292-2001

ATTORNEY FOR DEFENDANT
LATHROP & GAGE L.C.

QC 20NV
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CERTVIFICATE OF SERVICE
| hereby cerafy that a copy of the above and forogomng was served, by First Class

United States mail, postage prepasd, on the following parties of recced this 27 day of

May 2008:

Samuct K. Lgpan

297 NE Bayview

Leoc's Ssmamt, MO 63064
§16-365-1306

Pluns(l, pro 3¢

Novation LLC, Defendast

125 E John Caspenter Freeway
Suite 1400

Irving, TX 75062

Neoforma, Inc., Defendant
3061 Zanker Road
San Jose, CA 95134

GHX LLC, Defondant
1315 W. Contary Drive
Louisville, CO 30027

Rodert J. Zollars, Defendant
525 Race Street
San Jose, CA 95126

Volunteer Hospital Assocaation,
Defendam

220 E. Las Colinas Bhvd

Irving, TX 75039

VHA Mid-Amenca LLC, Defendant
/0 The Corpoeatson Company

S15 Souh Kansas Avenue

Topeka, KS 60003

Curt Nonomaque, Defendant
Presidont and CEO VHA, Inc
220 E. Las Colimas Blvd
lrving, TX 78039

CC 200822

Thomsas F. Spindler, Defondast
Arca Somsor VO VHA Mid Amencas
8500 West 110™ Street, See. 118
Overkand Park, KS 66210

Robent H. Bezamson, Defondant
Presadent CEQ Coxhealth

1423 North Jefferson
Speingficld, MO 65802

Gary Duncan, Defendant
Pressdent CEO Freeman Health
1102 W. 32" Seroet
Joplin, MO 64804

Maynard Oliverius, Defendant
Prossdent and Choef Executive Officer
Stormont-Vasl HealthCaze

1500 SW 10™ Avenue

Topeks, KS 66604

Sandra Van Trease, Defendant
Group President BJC Healthcare
4444 Forest Park Avenue

St Louis, MO 63108

Charles V. Robb, Defondant
Samt Luke's Health System
10920 Edm Avenue

Kamsas City, MO 64134

Michae! Terry, Defendant
Pressdent’ Chiel Officer
Salina Regional Health Center
400 South Sarta Fo

Salina, KS 67401
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Unsverssty Healthsystem Consortiam,
Defendam

2001 Speing Road, Suite 700

Ouk Brook, 1L 60523.18%0

Robert ). Baker, Defendant
President CEQ of UHC
2001 Spring Road Suite TOO
Ouk Brook, 11 60523

Jerry A. Grundhofer, Defendant
Chatrman of US Bancorp, Inc.
800 Nicollet Mall

Minneapols, MN 55402

Richard K. Davis, Defendant
Pressdent' CEO of UN Bancorp
800 Nicollet Mall

Minneapolis, MN 55402

Andrew Cecere, Defendam
Chiefl Fasancial Officer
BOO Nicollet Mall

Minneapolis, MN $5402

The Piper Jaffray Companies, Defendant
1 Hallbrook Place, Suite 310

11140 Overtrook Road
Kansas City, KS 66211

Andrew S. Daff, Defendas
1 Hallbrook Place, Suite 310
11150 Overbrook Road
Kansas City, KS 66211

Cox Health Care Services of e Ozarks
Inc., Defendant

¢'o Robert H. Bezanson

1423 N. Jefferson Avenoe

Speingficld, MO 65802

Saint Luke's Health System, Inc,
Defendant

10920 Elma Avenue

Kansas City, MO 64104

OC 2008792%2

Stormont-Vail Healthcare Inc
Defendanst

<o Michael Lemumis RA

1500 Southwest Tengh Avenue
Topeka, KS 66604

Shugart Thomson asd Kilroy PC,

Defondamt

/o STK Regastered Agent Inc
120 W. 12% Street, Ste. 1800
Kassas City, MO 64105

Machael J. Thompson, Esq
Husch Blackwell Saaders LLP

4501 Main Street, Suite 1000
Kassas City, MO 64112
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEPENDENCE, MISSOURI

)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANT LATHROP & GAGE 1.C.S RESPONSE TO PLAINTIFF'S
MO‘I'ION TO STRIK! D!FIZNDANI' LATI!ROP & GAGE l..C.‘S SECOND

SAMUEL K. LIPAR!
(Assignee of Dissolved Medical Supply Chain,
I )

Case No 0816-CV04217
Division. 02

Pluntff,
Ve
NOVATION, LLC, etal,,

Defendants.

COMES NOW Defendant, Lattwop & Gage L.C. ("Lathrop”) and for its Rosponse
1o Plaamtiff's Motion to Strike Defendant Lathrop & Gage L C.'s Second Through
Ninctecnth Affirmative Defesses Under Rule 55.05 as follows:

Lathrop felly complied with Mo R Civ. P 5508 in its asawer 0 plantifl’s
petition and sssertion of affismative defernes. Bocause of B lack of clanty i plassiffs
petition, Lathrop asserted affirmative defenses o the best of its knowledge as of the point
in tame in whach it drafted its answer. Latheop bad %o review 108 pages and over 700
parxgraphs of allegations agaerat 27 separate defendants 10 determine which allegatoes
appied 1o Lathrop and then respond accordingly. Lathrop &ud 50 in good faith ad with
great difficulty due to the Jength and often nonsensical nature of the petition. For
cxample, plaintiff's moton o stnke Lathrop's affirmative defonaes containg a paragraph
not even remotely related 10 the motion o¢ 10 allegations agunst Lathrop & Gage

The plaantif, like the citizens of Missoun and its courts, has been ol
sorved by the policy of the Missoun Board of Bar Governoes 10 suppont

QC 2 ™ive
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Kansas' racial &scrimination, Senial of due peocess, rampant extrinsc

frand for the purposes of rigging the outcomes of Kansas cases and

defeating the supremacy of federal law for paivate profit. A policy

mcrodeloasly upheld by the Missoun Board of Bar Governoey in the nane

of reciprocal admessicns and no doubt to avoid disharment or other

reprisals in Kansas that await sny Missoun sttomey helpang the plaintiff.
PlaintifF's Motion to Stnke Affinmative Defensos at p 4 Lathrop should not be expectod
to respond 1o allegations sot cven drafled in coherent and complete sentences.,
particularly those not Grected a Ladeop but drafied merely 10 air some unknown and
unrelated grievance of planaff

Should further pleading or discovery enable Lathrop to plead its affirmative
defensos more clearly, Latheop will centainly endeavor 10 do so, Until Shat time,
however, Lathrop must preserve its affinmative defenses 10 the best of its abibty with
comsideration of the lengthy &ad unclear petition fled by plaintifl.

WHEREFORE, Latheop & Gage L.C. respectfully requests that thes Court enter
an Order denying Phaintiff's Motion 1o Strike Defendant Lathrop & Gage L.C."s Second
Through Nincteesth Aflirmative Defenses Under Rule 5508,

Respectiully sobautied,
Dated: May 27, 2008 LATHROP & GAGE L.C
William G. (26849)
Peter F. Danicl (31798)
I Alison Auxter (59079)
2345 Grand Boslevard, Sune 2800
Kansas City, Missoun 64108.2684

Telephoae: (816) 292-2000
Telecopier: (816) 292.2001

By

ATTORNEY FOR DEFENDANT
LATHROP & GAGE LC

L]

CC 27992
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CERTIFICATE OF SERVICE
1 hereby certify that a copy of the sbove and foregoing was served, by Fiest Class

United States mail, postage peepaid, ca the following parties of record this 27 day of

May 2008:

Samuel K. Lipan

297 NE Bayview

Lee's Summit, MO 64064
816-165-1306

PlasstafY, pro ze

Novatwa LLC, Defendanmt

125 E. Johe Carpontier Froeway
Suite 1400

Irving. TX 75062

Neoforma, Inc, Defendant
3061 Zanker Road
San Jose, CA 95134

GHX LLC, Defendant
1315 W. Century Dnive
Louisville, CO §0027

Robert J. Zollars, Defendant
525 Race Street
San Joss, CA 95126

Volunteer Hospital Assocuation,
Defendam

220 E. Las Colinas Bivd
leving, TX 75039

VHA Mad-Amerca LLC, Defendam
<0 The Coepoeation Company

$15 South Kansas Avenue

Topeka, KS 664603

Curt Nonomaque, Defendant
President and CEQ VHA, Inc.
220 E. Las Cobmas Blvd
lrving, TX 79039

OC 20082

Thomas F. Spindler, Defondant
Area Semooe VO VHA Mid Amenca
£500 West 1 10™ Street, See. 118
Overland Park, KS 66210

Robent H. Bezanson, Defendam
Presadent'CEO Coxhealth

1423 North Jefferson
Speingfield, MO 65302

Gary Duncan, Defendant
Pressdent CEO Freeman Health
1102 W. 12™ Stroet
Joplin, MO 645804

Maynard Oliverves, Defendant
President and Chief Exocutive Officer
Stormont-Val HealthCare

1500 SW 10® Avenue

Topeka, KS 66604

Sandra Vo Trease, Defeadass
Group Presidest BJC Healthcare
4444 Forest Park Avenue

St Louis, MO 63108

Charles V. Robb, Defendant
Samt Luke's Health System
10520 Elm Avenue

Kansas City, MO 64134

Miachacl Terry, Defendant
President’ Chiel Officer
Saliza Regional Health Center
400 South Sazea Fe

Salina, KS 67401
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University Healthsystem Comsortium,
Defendaes

2001 Spring Road, Seste 200

Ouk Beook, 1L 605231890

Robert ). Baker, Defondant
President CEO of UHC
2001 Spring Road Suite 700
Ouk Brook, 1L 60523

Jerry A. Grendhofer, Defendant
Chairman of US Bancorp, Inc.
£00 Nicolbet Mall

Manneapolis, MN 55402

Richard K. Davis, Defendant
President' CEQ of UN Bancorp
£00 Nicollet Mall
Minneapolis, MN 55402

Andrew Cecere, Defendam
Chief Financial Officer
500 Nicollet Mall

Minneapolss, MN $5402

The Piper Jalfray Companses, Defendant
1 Hallbrook Place, Suite 310

11150 Overteook Road
Kansas Caty, KS 66211

Andrew S. DafY, Defendant
1 Hallbrook Place, Suite 310
11150 Overtvook Road
Kansas Crty, KS 66211

Cox Health Care Services of the Ozarks
I=e., Defendam

/o Robert M. Bezanson

1423 N, Jefferson Avenee

Springficld, MO 65802

Saint Lake's Health System, fac
Defendant

10920 Elms Avenue

Kansas City, MO 64134

OC 20087982

Stwormoet-Vail Healthcare Inc
Defendam

¢'o Michae! Lummis RA

1 500 Southwest Tenth Averuce
Topeka, KS 66604

Shugart Thomson and Kilroy PC,

Defendant

c'o STK Registered Agent lnc.
120 W. 12® Swreet, Ste. 1800
Kansas Cuty, MO 64105

Michael J. Thompson, Esq.
Husch Blackwell Sanders LLP
4501 Main Strect, Swite 1000
Kansas City, MO 64112
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IN THE STATE OF MISSOURI
JACKSON COUNTY DISTRICT COURT
AT INDEPENDENCE, MISSOURI

SAMUEL K. LIPARI

(Assignee of Dissolved

Medical Supply Chain, Inc.)
Plaintiff

Case No. 0816-cv-04217

Vvs.

Novation,LLC et al. ,
Defendants

O N N N

SECOND MOTION FOR EXTENSION OF TIME IN WHICH TO ANSWER
DEFENDANTS’ MOTIONS FOR DISMISSALS

Comes now, the plaintiff Samuel K. Lipari appearing pro se and respectfully requests that the
court extend the time to reply to the defendants’ motions to dismiss until thirty days after all defendants

have appeared and answered or filed motions to dismiss.

1. The plaintiff’s suggestion for this extension was unopposed at the case management conference of
May 27, 2008.
2. The court requested that the court make this motion so that an order permitting the plaintiff a

single consolidated reply could be made.
CONCLUSION
Whereas for the above stated reasons and for the conservation of the court’s resources, the plaintiff
respectfully requests the court extend the time to respond to all dismissals until thirty days after the

defendants have answered or otherwise responded to the plaintiff’s petition.

Respectively submitted,

S/Samuel K. Lipari

Samuel K. Lipari
Pro se

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing instrument was forwarded
this 29th day of May 2008, to the following by email:

Lipari vs. Novation
347

08-3187 Medical Supply Chain vs. NeoformaVolume XXIV 9350



John Power

1200 Main Street, Suite 2300
Kansas City, Missouri 64104
john.power@huschblackwell.com

Michael Thompson

4801 Main Street, Suite 1000

Kansas, Misouri 64112
michael.thompson@huschblackwell.com

Mark Olthoff

120 West 12th Street, Suite 1700
Kansas City, Missouri 64105-1929
molthoff@stklaw.com

Jay Heidrick

32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway
Overland Park, Kansas 66210
jheidrick@stklaw.com

Veronica Lewis

3700 Trammell Crown Center
2100 Ross Avenue

Dallas, Texas 75201-2975
vlewis@velaw.com

Kathleen Spangler

1001 Fannin Street, Suite 2300
Houston, Texas 77002-6760
kspangler@velaw.com

Peter Daniel

2345 Grand Boulevard, Suite 2800
Kansas City, Missouri 64108-2684

S/Samuel K. Lipari

Samuel K. Lipari

297 NE Bayview

Lee's Summit, MO 64064
816-365-1306
saml@medicalsupplychain.com
Pro se
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOUR)
AT INDEPENDENCE

SAMUEL K. LIPARI,

Plaintiff,

v Case Number 0S16CVO4217
NOVATION, LLC, et a1, Division 2

Defesdanes

ORDER

On this day be Count takes wp Plantiff's Motion 10 Stnke, filed May 13, 2008
Defendant, Latheop & Gage, 1.C. filed Suggestions s Opposation 10 the Motios on May 27,
008, Now for good cause shown and being fully advised in the premises, the Count DENIES
the Motson

The Count also takes wp Phaintiff's Motion for Moee Definite Statement, filed May 11,
2008 Defendam, Lathvop & Gage, L.C. filed Suggestions in Opposition to the Motion on May
27. 2008 Now for good cause shows and being fully advised in the premises, the Conrt
DENIES the Motion

ITISSOORDERED.

. /\4«{/(“//V//’L

MICHAEL W. MANNERS
JUDGE. DIVISION 2

Dued: [ av 2 2008

| corfy a copy of the above was faxed or mailed this A_;_(_C' " day of May, 200K, 1o

Samuel K. Lipan
297 NE Bayview
Lec's Summit, MO 64064

Jay E. Hesdrich, Anorney fie Defendants Grumdhoter, David and Cecere
Fax 2 1913)451-136)
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOUR)
AT INDEPENDENCE

SAMUEL K. LIPARI,

Plaintiff,

v Case Number 0S16CVO4217
NOVATION, LLC, et a1, Division 2

Defesdanes

ORDER

On this day be Count takes wp Plantiff's Motion 10 Stnke, filed May 13, 2008
Defendant, Latheop & Gage, 1.C. filed Suggestions s Opposation 10 the Motios on May 27,
008, Now for good cause shown and being fully advised in the premises, the Count DENIES
the Motson

The Count also takes wp Phaintiff's Motion for Moee Definite Statement, filed May 11,
2008 Defendam, Lathvop & Gage, L.C. filed Suggestions in Opposition to the Motion on May
27. 2008 Now for good cause shows and being fully advised in the premises, the Conrt
DENIES the Motion

ITISSOORDERED.

. /\4«{/(“//V//’L

MICHAEL W. MANNERS
JUDGE. DIVISION 2

Dued: [ av 2 2008

| corfy a copy of the above was faxed or mailed this A_;_(_C' " day of May, 200K, 1o

Samuel K. Lipan
297 NE Bayview
Lec's Summit, MO 64064

Jay E. Hesdrich, Anorney fie Defendants Grumdhoter, David and Cecere
Fax 2 1913)451-136)
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOUR)
AT INDEPENDENCE

SAMUEL K. LIPARI,

Plaintiff,

v Case Number 0S16CVO4217
NOVATION, LLC, et a1, Division 2

Defesdanes

ORDER

On this day be Count takes wp Plantiff's Motion 10 Stnke, filed May 13, 2008
Defendant, Latheop & Gage, 1.C. filed Suggestions s Opposation 10 the Motios on May 27,
008, Now for good cause shown and being fully advised in the premises, the Count DENIES
the Motson

The Count also takes wp Phaintiff's Motion for Moee Definite Statement, filed May 11,
2008 Defendam, Lathvop & Gage, L.C. filed Suggestions in Opposition to the Motion on May
27. 2008 Now for good cause shows and being fully advised in the premises, the Conrt
DENIES the Motion

ITISSOORDERED.

. /\4«{/(“//V//’L

MICHAEL W. MANNERS
JUDGE. DIVISION 2

Dued: [ av 2 2008

| corfy a copy of the above was faxed or mailed this A_;_(_C' " day of May, 200K, 1o

Samuel K. Lipan
297 NE Bayview
Lec's Summit, MO 64064

Jay E. Hesdrich, Anorney fie Defendants Grumdhoter, David and Cecere
Fax 2 1913)451-136)
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INTHE CIRCUIT COURT OF JACKSON COUNTY
AT INDEPENDENCE, MISSOURIE

SAMUEL K LIPARI )
(Assignee of Dissolved )
Medical Supphy Chaln, Inc., )
)
Plaintifr, )
)

. ) Case No, 0816.0V.04217
|
NOVATION LLC, et al, )
)
Defendants. )

'S SECON N ‘ : 3 \ »PON
S AMEN \

Defendant GHX, LLC ("GHX") hereby moves Bas Court for am additiceal scven (7) day

exionsion of tme, to and including June 12, 2008, in which 10 respond %0 the Plaintifl's

! Although counsel has boen actively reviewing the pleadings in this matter, they
need to conduct further investigation w onder 10 peoperly frame 3o ppropnate response %o
PLannif™s more than 00 paragraph Fetiton

rd GHX has been working diligontly on the matter bt due 8o vanous issues outside
of his control, be has been anable to complete the respOnse

} This rogwest for extermaom of tame is 5ot imerposed for delay, but i onder to give
counsel adoquate opportumty to mvestigate and propare respoasive pleadings

4 Plant(f is not peejudiced by thas request bocause he docx not hanve to responsd 1o

this (or any of the other) motsons to disemess until after all the motions have been filod
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WHEREFORE the defendant GHX, LLC hereby moves this Coen for an additional
seven (7) day extension of time, 10 and 1 ladmyg June 12, 2008, in whach 10 answer or otherwise

respond o Pluntifl™s Amended Complasme

HUSCH & FPPENBERGER, LIC

l':. % S -
Jo Power 815312

Michac! S. Hargens 051077
1200 Main Street, Suite 2300
Kansas Cay, MO 64105
Telephone (816) 4214300
Facsimile: (316) 421-05%,
John poweriidesch com
Machael hargensic husch com

ATTORNEYS FOR DEFENDANT GHX, LLC

1CATE RVICE

The undersipmod hereby cenifics that a true and accurate copy of the freposng was
forwaeded this Sth day of Junc, 2008, by first class manl, pastage prepasd 1o

Samuel K. Lipan

297 NE Bayviewn
Lee's Summit, MO 64004

Pl
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IN THE STATE OF MISSOURI
WESTERN DISTRICT COURT OF APPEALS
AT KANSAS CITY, MISSOURI

Case No. WD70001 (16™ Cir. Case No. 0816-04217)

SAMUEL K. LIPARI
Appellant

VS.

NOVATION, LLC; NEOFORMA, INC; GHX, LLC; VOLUNTEER
HOSPITAL ASSOCIATION; VHA MID-AMERICA, LLC; CURT
NONOMAQUE; THOMAS F. SPINDLER; ROBERT H. BEZANSON;
GARY DUNCAN; MAYNARD OLIVERIUS; SANDRA VAN TREASE;
CHARLES V. ROBB; MICHEAL TERRY; UNIVERSITY
HEALTHSYSTEM CONSORTIUM; ROBERT J. BAKER; JERRY A.
GRUNDHOFER; RICHARD K. DAVIS; ANDREW CECERE; COX
HEALTH CARE SERVICES OF THE OZARKS, INC.; SAINT LUKE'S
HEALTH SYSTEM, INC.; STORMONT-VAIL HEALTHCARE, INC.;
SHUGHART THOMSON & KILROY, P.C.; HUSCH BLACKWELL
SANDERS LLP'

LEGAL FILE OF THE TRIAL RECORD
Volume 3 pages 354-554

Prepared by Samuel K. Lipari
Pro se Plaintiff
297 NE Bayview
Lee's Summit, MO 64064
816-365-1306

' Two parties in the trial court action, ROBERT J. ZOLLARS and LATHROP & GAGE L.C. have not
been dismissed and are not party to this appeal.
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEFENDENCE

SAMUEL K. LIPARL, )
)
Plainniftr, )

) Case No. 0516-CVM21Y

Ve ) Division 2

)
NOVATION LLC, et al. )
)
Defendants, )

MOTION TO DISMISS OF DEFENDANTS PIPER JAFFRAY COMPANIES
W DUFF AN p— ey

Defendants Piper Jaffray Compames and Andrew Dufl, appeasing specially 10 contest
scrvice of peocess and theredy the Count's junsdiction over them, move for an Osder of the
Court, pursvant 8o Mo. R. Cw. P. 5527, dismissing all of the claims agamst them.  As reasons
for this motion and in Farther support thereol, defondants state:

I Defendams, by ther attonscys, have emered spocial appearances an this matier foe
the purpose of contesting service of peocess and junsdiction over them

2 The plaintfl Samuoe! Lipan filed Sas lawsan on February 25, Mg

3. According 2o the Court’s docket, plamtfl antempied 20 serve these defendants on
Marech 4, 2008

- According to the Court's docket. plamtiff fided returns of service on May §, 2008
purporedly reflecting hes servace of process upon these defomdants. (Exlobet “A™ )

5. Defendants Pyper Jalfray Companies and Andrew Duff submit that the service of
process, sufliciency of scrvice of procoss upom them was improger and the Court does not have
Junsdction over them.

0. Neither Paper Jaffray Compames nor Andrew Duff s alloged 1o be a citizen or

resident of the State of Missouri, (Pertion 99 S0, 51)
as
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7 In order 1o scrve an out-of-stme defendant, service must be made cither by a
penon specially apposmiad by the Court to serve process or a person specifically sthonzad by
Law 10 serve process i the state. Mo, K. Civ. P 53140 In additson, the retums of service msst
be made under cath, swom before a clerk, judge. o other person sstherized 10 adsumsier oathn
Mo R Cov P 54 200b)

. Plaitifl purportied to serve both Piper Jaffray Companies and Andrew Duff by
leaving & copy of the summonses and pettions at an address for Piper Jaffray Companies,
located at 11150 Overbeook Road, Suite 310, Leawood, Kansas

9 The Court’s docket does not reflect than Samveel Lipan (noe anyone clse) was ever
ppointed & pavate special process senver by Count Order 50 serve peocess wpon Piper Jaffray
Companios or Andrew Duff outside the State of Massoun.  The retum of service in the Count's
docket does not show thal the purporiad service was accomplishod by a person authorized under
Kansas law 10 serve a summons asd petitson  (Exhibet “A™) See Flar v Camphell, 48 SW 3
444,451 (Mo App W.D 2001

10 Plaintifl dad not properly complete the retum of service, including but sot limited
10 the fact that his signatere o 8ot comtuncd om the returm nor 18 there a nolary seal or other
indication that the return 1s swoen, (Exhibit “A™ )

n Plantifs amemptod service of process upon out-of state defendants Piper Jaffray
Compamies and Andrew Dufl s usullicient and otherwise unlawful ender Missouri Rules of
Civil Procodure.  See Russ v Ras. 19 S W.Id 89S, 897 (Mo. App. ED. 2001) (absent peool
mandated by Rule 5420, the Court lacks junsdiction), see also State ex rel. Northwest Ark

Prodwce Co v Gaerraer, $73 SW24 191, 39596 (Mo. App. ED. 197%) (Junsdictson not

e n

L]
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sequired where service is improper), Mo R Civ P S8 140a); S420d).  Because these
defondants have nover boen served properly, all class aganst them must be dismissed

12 In the altornative, and mn addition 1o the plantfl™s fatal emor 0 his faaled service
of process whach nocessitanes that his chaims be dismissed, defendants Piper Jaffray Companses
and Andrew Duff hereby also adopt and incorporate all of the motons 10 doemiss, arpements and
authonties relied wpon by all other defendants sechmg the divmissal of plantil™s clums s of
fully stated heron

WHEREFORE, for all of these rcasons, defendants Piper Jaffray Companies and
Andrew Daff request that the Cosrt drsmiss plaintsiT s petition amd cach of its camnes of action
asscntod agaent thom, for Bheir costs and attomeys” foes incurrad herein, and foe such other and
further rehed as the Coun doems just and equitable

Respectfully submittod,

MO #ERST72
SHUGHART THOMSON & KYPFROY, PC
120'W 12th Street, Sone 1700
Kazsas City, Missouns 641051929
(816)421.3355

(210) 3740509 (FAX)

modtholFad stk law com

hoe 1 i T 1) 3
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I herebyy cemaly that a true copy of the foregoing was deliverad via United States Mal,
postage prepaod, thas S day of June, 2008, 1o

Mr. Samuel K. Lipan
297 NE Bayview
Loe™s Summit. MO 640643

Plasm T

Peter ¥. Damel, Esq.

Lathrop & Gage LC

2045 Grand Boslevand

Suite T80

Kansas City, MO 641068-2634

Amcrneys for Defendast Lathrop & Gage LC

Jobm K. Power, Fxg

Husch Blackwell Sanders LLP
2300 Omne Kansss City Place
1200 Man Strect

Kansas City, MO 64105

Attorneys for Defendant Husch Blackwell Sanders LLP

Jotes K. Power, Esg

Husch Blackwell Sasders LLP
2300 One Kansas Caty Place
1200 Man Strect

Kamsas City, MO 64105

Veromca Lewns, Fsg

Vinson & Elkns LLP

3700 Trammet! Crow Center
2001 Ross Avenue

Dallas, TX 75201-2975

v 5
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Kathleen Bone Spangler, Esq.
Vinson & Elkins LLP

2300 Furst City Tower

1001 Fanmin Street

Houston, TX 7700267640

Amcencys for Delendamts Novanon, LLC, VHA Inc. Umiversty Healthsystons Consortium,
VHA Mad-Amenca LLC, Thomas Spindler, Robert Bezanson, Gary Descan, Maynasd Ohiverius,
Saadre Vs Teease, Charles Robb, Michaed Terry, Cox Health Care Servaces of the Orarks, Inc.,
St Luke's Health System Inc. and Stomsont-Varl Healthcare Inc.

figay Loonpanics
and Andrew Daff
vV

LAY O
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INTHE ISTH JUMCIAL CIRCUNT COURT, JACKSON COUNTY, MISSOURI
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IN THE STATE OF MISSOURI
JACKSON COUNTY DISTRICT COURT
AT INDEPENDENCE, MISSOURI

SAMUEL K. LIPARI

(Assignee of Dissolved

Medical Supply Chain, Inc.)
Plaintiff

Case No. 0816-cv-04217

Vvs.

Novation,LLC et al. ,
Defendants

O N N N

SUGGESTION IN OPPOSITION TO LIMITED APPEARANCE

Comes now, the plaintiff Samuel K. Lipari appearing pro se and respectfully opposes the
defendants The Piper Jaffray Companies and Andrew S. Duff’s contention they are not under the
jurisdiction of this court.

SUGGESTION IN OPPOSITION
The defendants are in error over their arguments on service of process. The defendants The Piper
Jaffray Companies and Duff are not residents of Missouri. The Missouri rules require that the service in a
foreign state be made by a person authorized to make service in that state. The service was made in Kansas.
The plaintiff and his agents are authorized to make service on corporations and the offices of employers of

individual defendants in Kansas.

The defendants The Piper Jaffray Companies and Duff were subject to the plaintiff’s service under

R.S.Mo. 54.06:

“Rule 54.06 Service Outside the State on Persons, Firms or Corporations Who do Certain Acts in
This State

Service outside the state sufficient to authorize a general judgment in personam may be obtained
upon any person, executor, administrator or other legal representative, firm or corporation, whether or
not a citizen or resident of this state, who in person or through an agent does any of the acts enumerated
in this Rule 54.06:

Transacts any business within this state;

Makes any contract within this state;

Commits a tortious act within this state;

Owns, uses or possesses any real estate situated in this state;

Contracts to insure any person, property or risk located within this state at the time of
contracting;...”

The plaintiff’s agent was authorized to serve process in Kansas under Kansas law. K.S.A. Chapter

60, Article 3 — Process. The applicable part of the statute K.S.A. 60-303 (c) states:
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“(c) Personal and residence service.

(1) When the plaintiff files a written request with the clerk for service other than by certified mail,
service of process shall be made by personal or residence service. Personal service shall be made by
delivering or offering to deliver a copy of the process and accompanying documents to the person to be
served. Residence service shall be made by leaving a copy of the process and petition, or other
document to be served, at the dwelling house or usual place of abode of the person to be served with
some person of suitable age and discretion residing therein. If service cannot be made upon an
individual, other than a minor or a disabled person, by personal or residence service, service may be
made by leaving a copy of the process and petition, or other document to be served, at the defendant's
dwelling house or usual place of abode and mailing a notice that such copy has been left at such house
or place of abode to the individual by first-class mail.”

Kansas restricts service of attachments and other levies to court appointed process servers or the
county sheriff under K.S.A. 60-303(c)(3) but the service of process in the initiation of a lawsuit is not a
levy, writ of execution, order of attachment, replevin order, order for delivery, writ of restitution or

writs of assistance subject to K.S.A. 60-303(c)(3).

The plaintiff’s process was properly served on the defendant The Piper Jaffray Companies’ office

under K.S.A. 60-304 Service of process, on whom made; subsection (e):

“(e) Corporations and partnerships. Upon a domestic or foreign corporation or upon a partnership or
other unincorporated association, when by law it may be sued as such, (1) by serving an officer, partner
or a resident, managing or general agent, or (2) by leaving a copy of the summons and petition at any
business office of the defendant with the person having charge thereof, or (3) by serving any agent
authorized by appointment or required by law to receive service of process, and if the agent is one
authorized by law to receive service and the law so requires, by also mailing a copy to the defendant.
Service by certified mail on an officer, partner or agent shall be addressed to such person at the person's
usual place of business.”

The plaintiff’s process was properly served on the defendant Duff’s office under K.S.A. 60-304
Service of process, on whom made; subsection (h):

“(h) Service upon an employee. If the plaintiff or the plaintiff's agent or attorney files an affidavit
that to the best of the affiant's knowledge and belief the defendant is a nonresident who is employed in
this state, or that the place of residence of the defendant is unknown, the affiant may direct that the
service of summons or other process be made by the sheriff or other duly authorized person by directing
an officer, partner, managing or general agent, or the person having charge of the office or place of
employment at which the defendant is employed, to make the defendant available for the purpose of
permitting the sheriff or other duly authorized person to serve the summons or other process.”

The plaintiff can amend the affidavit by obtaining the notarized signature of his service agent or in

the alternative if directed by the court reserve the defendants by serving the Missouri Secretary of State.

The issue may be moot however. The plaintiff mistakenly thought his claims may be subject to the savings

statute. However, the litigation in the concurrent federal case is still continuing. Also, the facts determined
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by the plaintiff on information and belief and averred in the present complaint describe Piper Jaffray and
Duff’s guarantee to US Bancorp to reimburse the publicly traded bank holding company for losses from the
antitrust misconduct of the former US Bancorp Piper Jaffray, the predecessor in interest to the defendant
The Piper Jaffray Companies. Such an agreement is itself a violation of antitrust law and against public
policy and is part of the present complaint’s averments of subsequent chargeable conduct that has been

brought before this court within the applicable statutes of limitation.

Respectively submitted,

S/Samuel K. Lipari

Samuel K. Lipari
Pro se

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing instrument was forwarded
this 12th day of June, 2008, by first class mail postage prepaid to:

John K. Power, Esq. Husch & Eppenberger, LLC 1700 One Kansas City Place 1200 Main Street Kansas
City, MO 64105-2122

Jay E. Heidrick, Shughart Thomson & Kilroy, P.C. 32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway Overland Park, Kansas 66210

William G. Beck, Peter F. Daniel, J. Alison Auxter, Lathrop & Gage LC, 2345 Grand Boulevard, Suite
2800, Kansas City, MO 64108

S/Samuel K. Lipari

Samuel K. Lipari

297 NE Bayview

Lee's Summit, MO 64064
816-365-1306
saml@medicalsupplychain.com
Pro se

Lipari vs. Novation
365

08-3187 Medical Supply Chain vs. NeoformaVolume XXIV 9370



IN THE STATE OF MISSOURI
JACKSON COUNTY DISTRICT COURT
AT INDEPENDENCE, MISSOURI

SAMUEL K. LIPARI

(Assignee of Dissolved

Medical Supply Chain, Inc.)
Plaintiff

Case No. 0816-cv-04217

Vs.

Novation,LLC et al.,
Defendants

— e ) e

NOTICE OF UNAVAILABILITY OF THE PLAINTIFF

Comes now, the plaintiff Samuel K. Lipari appearing pro se and respectfully gives notice he will

be on vacation from June 12" to June 28", 2008. He can if need be, be reached by email or telephone.

Respectively submitted,

S/Samuel K. Lipari

Samuel K. Lipari
Pro se

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing instrument was forwarded
this 12th day of June, 2008, by email to:

John K. Power, Esq. Husch & Eppenberger, LLC 1700 One Kansas City Place 1200 Main Street
Kansas City, MO 64105-2122

Jay E. Heidrick, Shughart Thomson & Kilroy, P.C. 32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway Overland Park, Kansas 66210

William G. Beck, Peter F. Daniel, J. Alison Auxter, Lathrop & Gage LC, 2345 Grand Boulevard, Suite
2800, Kansas City, MO 64108 via US mail.

S/Samuel K. Lipari

Samuel K. Lipari

297 NE Bayview

Lee's Summit, MO 64064
816-365-1306
saml@medicalsupplychain.com
Pro se
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INTHE CIRCUIT COURT OF JACKSON COUNTY
AT INDEPENDENCE, MISSOURE

SAMUEL K LIPARI )
[Assignee of Dissobved |
Medical Supply Chain, Inc,, |
|
Plaintifr )
)

v, ) Case No, O856-C V04217
)
NOVATION, LLC, et al, )
)
Defendants. )

Pursuant 10 Mosoun Rules of Civil Procedure Role $5.27(a)6), Defendam GHX, LLC
FGHX™) moves this Court for an Ovder dismissing Plaintif™s Petitvom because 1t fals 1o state 2
claim upon which rehief can be granmtod agunst GHX. PlamtifT has Beought six sepaeate causes of
schion agunst GHX (as well as all the other defemdamts), inchading Missoun Anttrust Ststule
(Counts 1, 11 and 1), t1ommous inerference with business relatsons (Coumt IV), frand (Coum V)
and prarra facie sort (Count V1) In noac of these counts does Plassita (T establish the presence of
all the clements necessary for & vabd clam.  In shore, Plainnifl™s antitrest clums should be
dismissed because they are (1) time barred; (2) Plantiff lacks standing to assert them; (3)
PRuntifl o collsterally cxtoppod from asserting the claims. (4) @ claams e barred by the
Noarr-Pennington doctrine, ($) there 15 mo comcerted action alleged; and (6) Plantiff {ads 10
sulficsent allege monopoly power e the clements of an attcmpt 10 monopolize. Plantifls fraud
clum should be desmissed because he (als w0 plead the existence of musleading statement o
omisaon (10 the extont GHIX had 2 duty 10 speak out) made by GHX 1o Plassni (T, or that PlamonifT

relbed on any statement by GHX  PlastiITs soetious interference claim should be dismissed
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because Plamntif! fails 10 plead that GHX Inew or imentonally interfored with the contraces or
business expoctancics that the Planti ff may have bad and they aec time harrod. Plamtifl™ s pnma
facee toet chaim should be dsmissed because s alleganions contract the Basis for reconvery under
e theory of paama facie boat

For these reasons and those reasons moee fally set fonth in GHX's Suggestons,

Defendaat GHX roguests that this Count dessmess Plant s Petihon

HUSCH & PPPENBERGER. |

/ !

" o /. [‘4"
Jon K. Power 835312
fichac! S. Margens #5107
1 200 Man Street, Seate 2300
Kansas City, MO 64105
Telephone (816) 321-4500
Facsimide (516) 4210596
yohn powerds husch.com
Michael harpensi@husch com

ATTORNEYS FOR DEFENDANT GHX, LLC

‘o
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INTHE CIRCUIT COURT OF JACKSON COUNTY
AT INDEPENDENCE, MISSOL R

SAMUEL K. LIPARI )
(Assignee of Dissolyed )
Medical Supply Chasm, Inc.. )
)
Plsinuifr, )
)

\. ) Cave No, ORI CN a1t
)
NOVATION, L1LC, et 2L, )
|
Defendants )

' ) DISMISS h
N g ‘RE STATE A CLAIN

Pursuant to Mo R Ciwv. P Rule S5 271aX0), Defendant GHX, LLC ("GHX") has moved
thex Court for an Order dismissing Plamtifl™s Petiton foe Failure 10 State 2 Chum Alhough
Pluntifls Petition is lengthy, consisting of 119 pages and appeoximately 600 paragraphs, i 15 by
no mesns clear, concise o well plead  In fact, a great many of the 600 phes paragraphs appear 1o
have nothing to do with any of the clums rmsed by Plantfl  For that reason alone, the Count
should dismiss Plunt (s Petstion foe failure 1o comply with Mo. R Ciwv. P. Rulle 5505 In
addstion to the Rule $5.05 problem, howover, Plantffs Petition 15 deficient in a sumber of other
rospocts, any one of whieh would make doemesal appeopnate

Unfortunalely, this is not the fing expenience that this Coen of these defendants have had
with thes plaintiff o hus “company ™ As the defendants i the Novation Motios to Dismiss point
ost, cither this plastiff or has now dissolved corporation have made multiple attempts 10 sue
multiple partics for cssentially the same fact pattern. Here, Plaintiff s attempting his foenh

antitrust case alloging essemtually the same facts as his first three antitnust cases  The Court
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should treat these claims in the same manner that the provious courts have entortained these
clams. by dismissing them.
I PLEADING STANDARDS

Pluntdls capacily s a pro s¢ ligamt docs st alier or change the minimum pleadiog
standards that a8l lingants must meet as sct forth 1n the Missoun Rules of Civil Procedute. Schber
v Sinded, 837 SW.24 381 351 (Mo, App 1992). Although Plana(T's allegations are %0 he
treatod as tree and comstread favarahly 1o the plamtifl, the conclusions or opamons of the pleader
are nol. More imponastly, if the pleaded facts do not establish the presence of all elements of 2
valid clam, the Petition must be dismissed. M Sev also Klomme v. Bese, 981 S.W.2d 943, 495
(Mo Hanc 1997). Of the facts alleged in the Petion, no cognizable clasm is stated agamst GHX
and, the Petiion should be dismassed
1 PLAINTIFF'S MISSOURIANTITRUST CEAIMS FAIL ASAMATIER OF 1AW

Counts 1, 11 and 111 of Plaan(f's Peution secks moncey damages and injunctive rehef for
wolation of Sections | and 2 of the Missoun Antstrust Statute and conspiracy to violate Section 2
of Missoun Antitrest Statute  Missoun s Antitrust Statule is corattucd as heing consitent with
and ogual to the federad Antitrust Starute. Mo Rev. Stan. § 416 14 (2001)  In other words, the
Missoun Anttrust Statute and the Sherman Act we smalogous.  Zipper v Hloalth Madwesr, 978
SW2d 398 418 (Mo, App 1998) Accondingly, 11 s appropaste for this Court 1o rely upon
federal decisions ahen inlcrpreting the Mussourt Antitrast Sutute. ff.

I, Lipart's Antitrust Claims are Timse Barred.

A plauntff bas four years 1o boog » Missoun Antitrest claim. Mo, Rev. Sim
§416131.2. Here, Lapan alleges that Moduwcal Supply Chamn ("MSC™) attempied 1o enter the

Bealth care supply market sometime in 2002 but that the attemges 10 emer the market failod

re
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because of the antitrust comguracy ontered into by the defendants  See PlastiiT's Petstion at
T100. More specifically, Plamtifl's slicgatsons regarding GHX focus oo events Between
November 2001 and Apai! 2008 See Plaintifl™s Petitson paragraphs 465470 Accordag to
PlasmnifT's adssvions in hos Petition, more than four vears have passod since any alleged event o
myury accrved.  Because of this gap in e, Plaintifl o prechudod from branging <laims relating
80 MSC™s alleged attompt 1o enter the market, imcloding clamms that MSC was denied smtiad
capitalization because of an alleged consparacy among the dofondaras. Recause all allegatsoes
regaeding GHX occurved or accrued more than four vears apo, all anttngt claims agamst GHX
should be dismissed  See Plainn (s Petinon o 99 465470,

Lipa s apparently aware that his ¢lamms are ime barred bocause he attempts 1o resurrect
them by mvoking Missoun’s Saving Statute.  See Mo, Rev. Stat 16230 This attempt is
mappeopnate. Under the Missoun Saving Statute, if a clam is imely assened in one sust and
hen denssed withowt prejudice or by a designation of a non-suit, the plaintfY has one yeae
from that desenessal or nom-suit %0 refile hus claims. I timely done, hose re-fided claims are not
cotsadered 10 be timwe barred.  Lipan’s astempt 10 evoke the statule is incormect, howeves,
bocause the Missourt Saving Statute does not apply 10 clamms under the Missourt Antitrust
Statute, whach carnes its own statutory hinstations.  See Bogey v Farmers Save Bank, 846
SW.24 233 (Mo App. 1991). Even if the Missoun Saving Statule did apply to Lipan's aatitrust
clams, the claims are a1l time barred. Mere, Lipani inappropeiately alleges that has claims are
sot baered because he has brought this case within coe year of the dismissal of the claims in
Medvea! Supply Chatw, Inc v Neoforsw, Inc.. 419 F_ Supp. 2d 1316 (D Kan 2006). Althoegh

Lipani clasms that the dismissal occurrod om March 7, 2007, the &smissal actually cccurred oo
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year carlier, on Masch 7, 2006, Thus, Lipan's current Lawssit was not filed within the one vear
time penod of the Saving Statute and the claims are e harved

& Lipari Does Not Have Standing to Assert Antitrost Claims.

According 1o Plaint{"s Petition, the defendants conspired 8o create an alleged hospinal
sepply canel 1o overcharge hospitals for medical supphes.  Impoetantly, Plaintiff does not allepe
Phat ather he or MSC (which 1s now defunct) is 2 hospinal - Accoedingly, Lipari is not and cannol
be directly ingured by the alleged comspiracy %o charge high prces. Gaven Lipan’s Petitvom, he
actually henefits by am agreoment 10 charge Magh poces Bocawse he could other undescut the
monopoly pnce 10 win busincss or profit from the purported canel's prcing umbrella  See
Petition at § 385 Thus Plauntdls allogations extablish that be lacks standing because he cannot
clam a dieect injury by the alleged conspiracy o charge high prces. Ssmply pet, if competitoes
agree o fix prcex, then 2 Thind competaior cannot be sed 10 have suffered antitrost injury  See
Atlantoe Rachfield Co v, USA Perrolonm Co, 495 US. 328 33940 (1990); Matowrhita Flec
Indr. Co v, Zemuh Rodvo Corp , 475 US. $74, 482.53 (1986) Ancrrhesia Advantage. Ine v
Merz Growp, 759 F. Supp. 638, 635-46 (D. Colo. 1991) (Plamtif¥s do not have standing 1o assen
againat their competitors a prce fhusg clam, even if the defendants were price fiximg)

Lipan’s other allegations of antitrest schemes or conspimcses slso fal because m none of
these schomes does Lapan class that either Be or MSC was harmed. To the extent Plaintiff has
alleged that there are inflased care poces o hasm 1o patients or harm 1o Modicare and Medicaid,
or a change in health insurance m Missoun (as well as any alleged effons w keep thexe schemes
froes Being revealed), Plamtiff has failod 10 allege s antitnet injury bocause he has not suffered

any harms from the condact. As a result, Plamaiff cansot recover for that alleged conduct
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L & Lipar's Allegations Regarding GHX's Purported Defense is in Prior MSC
Lawsuits snd Does Not State a Cognizable Antitrust Claim.

Althosgh it i difficult to descern because of Plantiff's practice 10 moaohthocally refer 1o
the “defendants” rather than 10 an actual defendant. it appeses that Plamtiff is asserting that he, =
his individual capacity, has a “propesty interest”™ in MSC's antitrast clussa. Plaintifl further
alleges that be was wrongflly doprived of thas property imerest by defendants” comduct i
defending the poior lawsuits brought by MSC See Plamai(Y's Petitson a1 95 103 and 501

To the extont thar Lipan is clusmmg thal bas “peopenty mterests™ in federal antitrust
chams were wrongfully tken from lim by the defendants, the claim s nonsensical  Mere,
Lipan’s antitrust claims are really the samne claims that he rased, and lost, in foderal coun, only
in shghtly different clothing.  To the extent hat Lipan s arguing that defendants’ legal defonses
and sguments i the previous cases (which resulted i dismissal and sanctons of LipasiMSC's
fodoral clams) are, in and of themselves, antitraat violations, sech a chum 15 without any basis
Defemding onesclf, espocaally when property done as bere, is not wrongful and ix not an antitrust
violation.

The Noerr Peanington doctrine further mandates dismissal of Lipan's claims 10 the
extent they mvolve allegations relating to defendants’ defense of the praor lawsuits. Fven if the
ostcome of a gven htigation adversely affocts or climinates competition, the conducteng of the
ltigaton, of done in & “gosmne effort 10 scek redrens Brough the judicial peocess.” does not
constitute an antitrust violation. See Cemtrald Telocommunicanons. ac v, T Calve Visson, Inc.,
610 F Supp §91. 89 (W D.Mo. 1985), A0 500 F 28 710 (8" Cir_ 1956). The onus is on the
plaintiff 1w desonstrate the mapphcatulity of the Novrs-Pesnimgron doctrine. 1 the plainesfY fails
10 carry thas Burden, it has failod to stato a chum. Befino v Civie Conter Corp , T80 S W 24 655,

48 (Mo, App. 1989). Lapan has failed to carry this beeden. The failure is fa1al 10 his case
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Lipani also seems 10 allege that he suffered an antitrust injury bocause the defendanty
(agmn undifferentastod) comspared 1o have Plaintifl™s former counsel, Bret Landnth, dishaared for
moompotence and the defendants prevessed MSC from obtaining new cosnsel 10 represent
because of the sanctions the Court had unposed agasat MSC o previous proccodmgs. See
Flantifs Peunon a1 100 Plainndf does not explain how these consperacios imphicate the
misrust laws. Of course, Plantifl docs mot, i any way, sdentify or set out what role GHX
played i any of these alleged conspiracses. In fact, Planmtiff does ot allcpe anything that GHX
hid wath regand 1o previoes litigatson or amy alleged a1 it sook toward Plamei(f or sowand any of
MSC’s counscl or former counsel.  For this falure alone, these claimss should be drmsssed
against GHX

4 Lipart's Claims are Barred by Collateral Estoppel.

Lipan’s antitreea clams in this action should he barred by the doctrine of collateral
estoppel hecasae he or someone he 15 in peivity with, has raised those same ssees 9 previos
Iitigation.  Under Missouri law, the Court comsaders four clements 10 detormine whether
collateral estoppel applies

(1) Whether the mssee decided = the pror adjudication s identical

with the sesse prosemted in the present sction,;

(2} Whether the price adyodication resulted in 2 jodgment upon the

:;“W“;lmmemywuhmcollucrd&w 15 asseriod

1 privity with the party to the prior adyedication;

(4) Whether the party agaesas whom collateral estoppel is assenal

had & full xnd fair opportunity 1o Inigate the issue
Cay of Ste. Genevieve v. Sie. Geneviere Ready Max, Ine , 765 S.W.24 161, 364 (Mo App. 1989)
These factors are met in this case. The first factor s met bocawse Lipan’s claims in this case are

the same ax e issues peeviously deoded by the federal courts imvolving MSC's antitrust ¢laims

The second element sambammcpmmmwmadimimlmmmndm

&
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and Bherefore constetutes 3 pedgment an the ments with regard 10 the antitrest claims. The third
clement 1s met because Lipan claims be is the assignee of MSCs claims. As its assignee, Lipas)
15 in prvity with MSC. The founh and final element of collateral ostoppel has heen met because
MSC had a fisll and faer oppormunity 1o ktigation the legal aoquacy of the prioe chaims

Lipari’s Missoun Seate Antrirest Law chaims have already boen decided By the peevious
foderal cases. Usdler Missoun law, the state antitrust chaims are 10 be interpectod i harmony
with the federal antitrust laws. See Mo Rev. Stat § 416 141 Bocause Lipani™s claims appear to
mwrror the claims MSC made under tho Shorman Act in the prsce cases, and because 1hose ¢l
were found %o be legally deficsent, Lipan w collalerally ostopped from asserting Bose claims i
thes case. Dfino v Civae Conter Corp, 715 S W 24 505, $10 (Mo App 1986)

b Cenot | of the Petition Must be Dismissed Beesuse it Fails to Adequatehy
Plead Concerted Action.

Count | of Lipan’s Petition assers a violatson of 416.035(1) of the Massouri Antstrust
Statute 1 PRuntfl = 10 establish a violation of 416 021(1), he must demaonstrate “(1) that there
Was a contract, combmnation of conspiracy. (2) that the agreement unreasomably restrased trade
under either a per se rule of illegality or & rule of reason anabvwis. and (3) that the restrant
affected imerstate commerce.™ See Mimmezota Ass n of Nurse Anestherrests v Unaversity Hosp
S F Supp. 2d 694, 703 (. Minn. 1998), AR, 208 F 34 655 (8* Cir. 2000).  Moreover, the
“oomtract, combination or conspiracy” mspect of thas claim “requires that defondamts had a
CONSCIouS Commitment 10 a comemon schome designed 10 achieve an wlaw ful objoctive ™ Ad.

Aldough Plaintiff repeatedly states that the defendants acted in concert, he fuls 10 allcpe
my facts comcerming GHX's actions or with whom o acted in concert.  Plaintiff also fails 10
sllege mmy Bacts concoming a comman scheme relating 10 any action sgainst the plaintiff or some

other anlawfial objective.  Plaantiff's concluscry staements (as opposed 1o factual allegatrons)

7
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are mauflicient undor Missoun law. See Love v. 80 Lowr Ciry Bd O Edwe . 93 S W 24, 364,
165 (Mo App. 1995) (“Mere conclusions of 3 pleador not sepported by factwal allegations
cannot be taken as troe, and therefoee, must be distegarded in determining whether the Petition
dates a claim upon which relief can be grantod ™) PlantdFs Petition simply does not even
bother 10 alloge faces sufficient 10 plead an agrecment or concented action relating to groep
boyconts or allecatsons of customers.

At best. PlatifT™s Petstion does nothing maore than recite antianust lenguape. However,
the mere reoting of stautoey of case law does not satafy the pleading requiremcns.  Soe 7V
Communications Network. e v. Turner Network Telewsion, Inc., 964 F 24 1022, 1027 (10*
Cir. 1992) ("2 plesetiff must do more tham cile refevant antitrust language 30 state 2 claim foe
tehef ™). The United States Supreme Court requires an ansitrust plaints (T 40 support a claim with
“enough fact %0 raise a reasomable expectaton that dscovery will reveal evidence of iegal
agreement.”  Bell AN Corp. v Twombly, 127 S €1 1955, 1959 (2007)  This “plausibility”
Fequirement prevents a plaintifl with s largely groundless chaim from taking up e time of a
number of people. " &S at 1966 Thus, Plaseni(Ts antitrest claims mmst be dusmissed unless
e coun belicves that the Petition contains “enough 1act 10 rasse the reasonable expectation thas
dasconery will reveal evidence of a legal agreement *

Flantl"s claim cannot sarvive this test. He does not, nor could he, allege that Defendant
agreed with myone to do anything so Plant (Y, including banm him. Plaintiff fails 1o substantiate
the allegod comperacy other thas 1o state that a conspiracy exists. Plaintifl"s failure 1o allepe sy
of the roguired particulars should resedt in 3 dismisssd Bocasse “base Bones allegations of
amberust conspiracy withowt any sspporting facts™ is appropeiate for dismissal  Esrate Constr
Co v Miller amd Swirh Hedding Co., 14 F 34 213 2t 221 (4™ Cir. 1954)
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This defect 15 mot sew for Plamtiff I Medical Suppdy I, the coun held that “Ta]lthough
plantifl’ ssseres many conspiracy theosies, 1 docs not allege any facts thal suppoet i1s
allegations. ™ AMedical Supyply Charw 11, 419 F. Supp. 2d 31 1327, The Cournt further noted that
MSC's prace complaints had also been deficsent in that regard 1, Lipan has repeated the saemne
error that MSC committed in s previoss Liwsssts, by alleging theones withot any facts 1o
wpport those theonies.  Lapan's claim fails for its pleading defects and his claim of concerted

action s harrad by collateral estoppel

. Counts 11 and 111 of the Petition Must be Dismissed Becanse Plaistifl has
Failed to Adequately Plead a Relevant Market or Market Domination.

A plaimtiff is required 10 establish a relevant market to prevanl on & monopolization oe
miempied mocopolization clam.  See Waller Process Equip. Ine v Food Mack & Chem
Corp, 382 US 172, 177 (1965).  The roason for this roguiremsent s simple, withost a market
definition, there is mo way to determune 1o what extont a defendant has the wdality to harm
competstion. A Here, Lipan appears to have alleged that there are multiple relovant markets in
his antitrust claim: the Missoun hospital supply market. the Missoun c-commerce hospital
supply market, and the upstreams healthoare tochnology compuany capitalization smarket
Plantifls peoposed markets are legally deficiont and cannot provide a basis for a claim under the
Missoun Antitnest Act. A proper relevamt market consists of all products of scervices that are
reasonably interchangeable.  Unitedd Stares v E 1 daPost de Nemowrs & Co, 351 US. 377, 39%
(1950}, Adidas Am_ fnc. v NCAA. 64 F Supp. 24 1097, 1102(D. Kan. 1999) (In oeder 10 survive
& motion 1o dasmiss, the plantifl “must allege a refevant market that inchedes all [products and
services| that are reasomably inter-changeable™) Not oaly must a marker defeation consist of all
interchamgeable produces, 2 also mrest be plassdle. If the definition is not plausible, 1t cansot

survive a motsoe to dismiss. See TV Commumications Nerwork, 964 F 24 2 1028
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Here, Lipan attompts 1o hesat the market 10 “hospetal supplics Seough o-commerce”™
becasne that is the only way that MSC planned to sell hospatal supplics. However, an antitrust
plantifl may oot define 2 market so s 1o encompass only the practice complainad of, this would
e circular or at Jeast results onentod reasoning  Adidas AM 64 F Supp. 2d af 1102, Under the
antitnet lawx, the proper methad for defimemy the market must be pustificd theough application of
the redevant legal principles for the market definmion

Where [an antitrust] plaintiff fails 1o define its proposed selevam
market with reference 1o the rule of reasonable smerchamgeability
md cross clastcity of demand, o alkges 2 proposed relevamt
market that clearly does not encompass all mtcrchamgeable
substitute products even when all factual references are granted
plastifls favoe, the rolevant market is legally insufficiont and a
motion 1o dismiss may be granted.
Moano

Additiomally, the manner in which Plaintifl defincs bospital supphes doos not constatute
reasonadly imcrchangeable products. See Communiny Mvbishers, fac. v. Dowray Corp, 892 F
Supp. 1146, 1153 (WD R 1985), 40d Community Publichers. fnc. v. DR Parmers, 139 F 34
1180 (8% Cir. 1998) {“products belong s the same market whes they ac reasonably
interchangeable for the same uses and thus oxhibet a high cross clasticity of demand ) Lipari
cannot explain how the reasonably sterchanged test s met when his market definition i ludes
such different sems s major modical supplees all the way to bandages.

Any plantffl clusseg moncpolization mest allege that the defendant posscsses
“mosopoly power in the relevass market ™ A plaintiff clasming attempted monopolization must
allege e defendant has & "dangerows prodbability of success of monopobizing the relevant
market”  Fall Dvaw Protuctions v Farsow Sporrs, Iec, 182 F.3d 748, 756 (10* Cir. 1999)

Here, Plaintiff alleges, without any factual basis, that GHX has 100% of the market for hospital

10
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wipphies distnbuted throsgh clectronse markctplaces in the relevam market.  Plantf! also
alleges, bowever, that all defendants have acquired 100% of the market for hospital supphies
dsanbured threugh clectronic marketplaces is the rolovant market  See Petitios ot p " He
funker alleges that all of the defendanmts bave acquired 0% of the market foe hospital sapplies in
e relevant market. A Basod o these allegations, Phaintiff is aggregating the market shares of
multiple defendants. Thas is impermissible. See M L Handen Co. of New York, Iac. v Siewvens
Med Sy, Inc 879 F 24 1005, 1018 (2d Cir. 1989) (the coun rejected plamtiTs stlompt to show
dangerows probability of seccess by aggregating shares of two defendants)

To the extent Lipan s comending that GHX has market share, his claims sl fails because
he doos mot allege how s market share constitetes an antitrust violation.  Monopolization
requires peoof of monopoly power and anticompetitive of exchasiomary condect. Deavnlle Corp
v. Federated Department Seoves. fac, 756 F 2d 1183 (4™ Cir. 1985)

s any event, Lipani™s Section 2 ¢laim 15 barred by the doctnine of collateral cstoppel. His
allegaticma that the relovant market consists of the hospital sepply market, the ccommerce
hospital supply muarket, the bealth care capitalization market, have been repeatadly repected m
poor cases. See Mabical Supply 1, 419 F. Supp 2d st 1127 Accordangly. this Coun should
doamess Lipan's Section 2 claem

UL PEAINTIFF FAUS TO ALLEGE THE REQUIRFMENTS
FORALEGALLY VIABLE FRAUD CLAIM

Flunufl fraud claen should be dismissed hecause be has failod to allege the elements of
frand and he faiks 50 allege tham with the peoper specificny.

Count IV of Plasai(T's Petstion prrports to state a claim for “fexad and deceit * Although
B Petstion sets oul the kegal cloments of a frand claim, it makes no aempt 1o apply any facts to

the legal cloments. PlasntifY fails 1o st oul what any specific defendaes sad or 35 s it relates o
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any of the frand chaimse  Missoun Rules of Civil Procedure 5515 rogures that wath “all
averments or fraud or mustake, the arcumstances constituteng frond o mistake shall be stared
with partscalanity ™ Here, thore s no patcularity of anything with regand 1o GHX.

Even of Paintiff stated any of bes frand allegations with particelanity, hs ¢laim should
sl bo desmissed because he cannot demonstrate the necessary elements. Under Missown law, 3
plantiff must allege and prove the following clements %0 maintain 3 claim of frasdulem
mustepecacntation: (1) false, matersal representanon; (2) e speaker's knowledge of its falsity or
Res 1gnocance of its truth, (1) the speaker’s meent that it should be acted upom by the hearer and
tBe manner reasonably contemplated; (4) the heaser's ignorance of the falsity of the staternent.
(S} the hearer's relisnce on s truth, and the nght 10 rely theroom. and (6) ProXImae injury
Premivm Fivamcing Specialises, fac. v Hullim, 90 S W 3 110, 115 (Mo App. 2002)

PlaintifT™s Petitson fails 10 set forth amy facts 50 suppoet any of these six edements. The
plaanfl fals 1o allege, aywhere @ bos Petition, that GHX made any representation 10 him
Maorcover, a Bur reading of Plaintifl™s Petibon would indicate that he was never 1gnocant of the
falsity of any stmement bul rathor he was the only one who knew that the alleged statemcnts hy
any of the defendants (30 whomever they were wttered) were not true.  Bocasse Lapan alleges
that he was aware ot all times that the vanious alleged misrepresentahions were not true, he could
mot have rehed oo any of them  Plamtiff's frand clum Gils 1o comply with Rule 5515 or %0
plead the necessary clements of fraud, Count V shoudd be dismssed

Vo PLAINTIFF'S TORTIOUS INTERFERENCE CLAIMS ARE BOTH
LEGALLY DEFECTIVE AND TIME BARRED

f= Count IV of has Petstion, Plasmai(Y assens » claim for fortious imerference with business
relatsons.  PlassaifT allcges two business relations which he claims were interfered with by the

defendares. The plaintiff claims 10 have had a relatsoshup with US Bank and he claims 10 have

12
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had 2 sales contract with GE and Geseral Flectne Tramsportation Co. See Count 1V at page 103
Mesoun bre requires B following clements 10 be proporty alleged In ceder %0 maimam »
tormous inlerference clmm: (1) a comtract or vabd business expectancy, (2) defondast's
knowlodze of the contract or relatiomship. (3) an istertional interference by the defendam
inclading or causing the breach of the contract or relationsdeg. (4) absence of justification; and
(5} deenpleme Gar Co v (Niver, 939 S.W .24 304, 408 (Mo App. 1996). Newhere mn Plaintifs
Petition is there an allegation that GHX knew about sy contract or expectancy between Pluna(f
sad US Bask or Plaintift and GE and General Electne Transportation Co.  Nar 4 there any
allegation that GHX sciad mtentionally and wwhout pestificaticn w0 as o merfere in the
relatonship between PlaintifT and the other entitics.  The Court shoald take judicial motice that
Lapan and MSC has filed lawsuits with other courts (as well as with this court) claiming that US
Bank and GE and General Flectnic Transponation Co. on thest own and without any participation
of a therd party, breachad thear agroements with Lipan or MSC.

Under Mo. Rev. St S16.12044), a party has up %0 five years after the cause’s accraal
assent a lorbows interference claim.  Lipan’s clams reganding US Bank and GE occurred in
October of 2002, more than five yoars ago. See Plantiff's Petition at § 100, As stated shove,
Lapans carmot save thas cause of action by relying spon the Missoun Saving Statute because of
his failure 10 sue within & year of the claim’s dismissal of Madica! Supply 1] Accordmgly,
Court IV should be dismissed

AR PLAINTIFE'S PETITION DOES NOT AND CANNOT
SET OUT A CLAIM FOR PRIMA FACIE TORT

In oeder o successfully plead 2 pnma facie toer chaim, PlasmtifT mvest plead that the
defendarts’ acts miended 50 injure the plantifl, ey wore intenticoal snd they were without

Justification or sufficien justification. See Beadiey v Ray, 904 S W .2d 302 (Mo. App. 1995) A

13
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prima facie tont occurs when a defondams imentionally undertakes an otherwise lanful act but
does so with the imtent 1o cause injury %o the plamtiff and 1s without any recogmeod just fic awon
Welt v Kansas City Area Tramsp. Asthority, 629 S W 24 669 (Mo App. 1982) Here, the
plantaff pleads the opposite.  Lipan alleges m his Petition that the “acts and activities of
defendans see il unlamful snd frandulent ™ Pettion st p 107 An snlawful and fravdelen st
camnot also be an intentional Law ful act that is required 30 assert a peima facic tort This Gailure 1s
faal Bradicy, 904 S W.2d 302, As arovadt, Coant VI should be dismissed

WHEREFORE, for the reasons stated abonve, GHX roguests that the Court cnter an Ovder

desmmassing Plant s Petitson o its entirety and for all relief 10 whach it is entinled

HUSCH & inmm(w))u.c

K. Power 835312
Muchacl S. Hargens 451077
1200 Main Stroet, Suite 240
Kansans City, MO 064105
Telephone: (516) 421 -4800
Facsumile (816) 4210590
podes power(idusch com
Mschael hargensiahusch com

ATTORNEYS FOR DEFENDANT GHX, LILC
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEPENDENCE

SAMUEL K. LIPARIL,

Planudr,
Caxe No, 0816-CVM217
vs Drvessons 2

NOVATION, LEC, et al.

Defendants,

Defendants Jerry Geundhofor, Kichard Davis, and Asdrew Cecere, though counsel. file
thes Motion 1o Desmiss Plastill's Petition.  As reasons for this motion, defondasts stale as
follows

! This 1s the sixth lawsuit filed by Mr. Lipan of his faled company from the same
set of operalive lacts

2 Like his peevious ssats, Mr Ligan fuls to plead suffioent facts 2o establish a
claim upon whech refief may be gramead and'oe hus chums are barred by the appicable statuse of
himitations. In additson. Lipan's stase antitrest chaims are baered by collateral extopped by vartae
of the prior desanissals of hike clamy under the foderal antitrust laws. See Madical Sappdy (hain
foc v Neoforsa, e, 819 F Supp 2d 1316 (D Kan. 2006); Mehoal Sappdy Chain. Inc. »
'S Bancorp, 2008 WL 218M9192 (D Kan., Juse 16, 2003)

3 Defendants are contemporancousty filing Suggestions in Support of this Motson
wd horchy moorporate by reforence all arpuesents made therein.  Additionally, defendants
incoeparate by reference all anguments made by other defomdasts in their respective Motions to

Dusmiss and Sugpestsons e Seppon

S
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WHEREFORE, for the above stated reasons, defondants Jorry Grundhofer, Richard
Draves, and Andrew Cecere request that thas Count dismiss plaintif™s Petition with prejudice amd
grant all other relicl 1o whuch they are yustly entitlad

Respectiully submmitiod,

Pl

MARK A OLTHOFR
SHUGHART THOMSON & K1
120W I 2th Street, Sunte | 740
Kamsas City, Missocst 64105-1929
(X10)421.5358

(816) 374080 (FAX)

MO 838572
PC

JAY E HEIDRICK MO #5406459
SHUGHART THOMSON & KILROY, PC

12 Corporate Woods, Sute 1100

9225 Indhan Creek Parkway

Onverland Park, Kassas 66210

(903) 451.1145

(U1 45118 FAX)

ATTORNEYS FOR DEFENDANTS

JERRY GRUNDHOFER, RICHARD DAVIS,
AND ANDREW CECERE

M
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C LN 3 SERV

I hereby comaly that a copy of the above and forepomng document was tramsmatied via US
Mail, postage peepand, this | day of June, 2008, 10

Mr. Saeveeel K Lipan
297 NE Bayview
Lee's Sumemnt, MO 64004

PlamnfY

Peter F Damcl, Esq.

Lathrop & Gage 1L.C

2345 Gras! Boulevard

Suite 2800

Kamsas City, MO 64108.2084

Attorneys for Defesdant Lathrop & Gage L(

Juhn K. Powger, Iisq

Hesch Blackwcll Samdors LLP
2300 One Kansas Caty Place
1200 Maan Stroct

Kansas City, MO 64105

Attorneys for Defendant Huoh Blackwell Sanders L1 P

Jobhn K Power, Esg

Husch Blackwell Sanders LLP
2500 One Kanssas Cily Place

1 200 Main Strect

Kansas City, MO 64105
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INTHE CIRCUIT COURT OF JACKSON COUNTY, MISSOURIT

ATINDEFENDENCE

SAMUEL K. LIPAR], )
)
Flanndy. )

) Case No 0816-CV0E217

s ) Dyvesson 2

)
NOVATION, LLC, et al )
)
Defendants. )

DEFENDANT SHUGHART THOMSON & KILROY'S
SUGGESTIONS IN SUPPORT OF ITS MOTION TO DISMISS

Defendant Shughart Thomson & Kilroy, P.C. (“STK™) files these Suggestions in Sepport
of sts Motion 80 Disesass. In support of its Motion, defendant states as follows:
] INTRODUCTION

This = the sixth lawsoit instatuted by Mr, Lipan or his dissolved company regaeding his
failure 1o cnter the hospital supplics market. While plasaifY sets foeth his version of e tortnous
bustory of this litigation in Appendis One to his Petition,' additional histoey was set forth by
Jodge Munguia in Medical Sapply Chain. Inc v Neoforma, Inc., 419 F. Supp.2d 1316 (D, Kan
2000, a copy of whach is sttachod as Exhibic A

All but two of the prior cases mvolving Lipan and his former company Modical Supply
Chaun, Inc. have beon dismissod, somsetimes with added sanctions. A see also 112 Fed. Appx
T30 (10th Cir. 2004), attachod as Exhibit B Thas actsom dikewise lacks merit

Segnificantly, it 1s apparent that STK s a defendant in Sus ssatter solely bocause it has

representad US, Bank and US. Bancorp m the multiple suits filed by Lipan or his company

' The defendant does not admit any of the plaintifl's contentions in Appendix Ose bet
mlz'm‘m e Court to this documest for additional background ca the repeatal tigation
over this issue without addag additional longth to these Suggestaons

P L L)

Lipari vs. Novation
388

08-3187 Medical Supply Chain vs. NeoformaVolume XXIV 9393



since October 20027 The basis for plaintifl™s chaim is his inabality 10 seowre escrow services
from US. Bank and a failed real estate transaction with General Floctric. There Is no allegation
= ®0f cam there be - that STK had any smolvement in cither of these transactions which foem the
Barsis of plaintiff's alleged damages

Lipari's Petation is also just as indocipherable and incoherent as the previous lawsuits
He makes wild accusations involving individuals such as Karl Rove, Kansss Reprosontative
Nancy Boyda (and ber hushand) and smplicitly accueses defondants of some imvolvement in the
firing of US. Amomey Todd Geaves as well as the deaths of two assistant US. Anomeys in
Texas. Despite pleading appeoximately 93 pages of “facts”™ in nearly &0 separate paragraphs
prios 8o setting forth the causes of action, Lipan fails to allege any facts in Bas causes of action.
His Petition suffers from fatal pleading defects; violates Rube 5505 which requires a short, plain
stasement of facts;’ and sevoral of his causes of action are barred by the statute of limitations
andior are mot Jegally actiomable. Therefore. his Petition should be dismissad with prejodice.
I ARGUMENT

A As the alleged assignee of interests from Medical Supply Chaln, Lipari may
only scquire those rights held by Medical Supply.

Mr. Lipan brings this suit i hes persoral capacity as the alleged “Assignee of Dissolved
Mahcal Supply Chain, Inc.”™ STK strongly disputes that Mg Lipan s a proper assignee 1o

* Though perhaps included more for effect and aspersion, Lipai also alleges that STX
somehow doprived ham of counsel during the previously dismsessed foderal lawsuits when his
then-atiomey was disharrod, see fe re Landrih, 124 P A 867 (Kaa 2005), attached as Exhibie
C, or somehow preventod other attomeys from: kg his case. Bocause these suppositions do
2ot form the basis of any cognizable casse of action, STK will rexist the tomptation of » further
response except o say the al are wholly congoctural

L} . - .

In Medical Supply v Neoformo, LIC, 219 F. Supp 2d 1316, 1231 (D. Kan. 2006) Jaldge
CMWA!M‘PIM: EES page, 613 paragraph complaint falls mides from Rule §'s
boundancs.” Although Missowri is a fiact ing state, Rule 55.05 also requires a “short and
plaen stement of facts showing that the is entitled o relicf.” Lipan's cursest Petition
again “falls mides™ from thes boundary

L]
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maintmn this action.  But regardless, sador Missoun Lo “[A)e assignos Aquires no greater
rights than the assignoe had 0 B time of the asigrement ™ Ciibank (Sosk Dakota) N A v
Minchs, 135 S W34 545, 556-357 (Mo, App. S1. 2004) (quoting Cartund Corp. v. Crown
Conter Redevelopment, 549 SW.2d 647, 650 (Mo. App. 1993)). sev also Centennial Stave Mank
v. SEK Comstr. Co, Inc, 518 SW2d 143, 147 (Mo App. 1974)  Mr. Lipan st stand in
Medical Supply’s shoes and can occupy no better position than Medseal Supply would bave if i
sued STK directly. f Thus, “common law princples compel the conclusion that any defense
vald aganst [Medical Supply] is valid against its assignee, [Samuel Lipani) " &

u Count 1-Vielation of Section 4160311 KS.Mo. (p. 93)

As suted, Be allcgations in plaetfl’s Petition are confiesng and incomprehonsble.
Nonctheloss, Count 1 of plaintiff’s Petstion must be dismissed foe the followsag rexsons

a Plasatif?™s claim for violatos of RS Mo. § 416.031.1 & barred by
the stavute of henitatscms;

b. PlaintziTs clasm is barred by the doctrine of colkateral extoppel;
and

< Plaintifl"s allegations fail to state 3 clasm upcon which relicf can be
granied

1 Usder Missouri law, all claims breeght pursuant te R.S Mo
§ 4160301 must be brought withie four years after the cause of action
scorues.  In October 2002, Medical Supply Chain had  sctual
knowledge of its alleged damages whes it filed suit asserting claims
under this same statute. Becamse Lipari's carrent suit was not filed
antil February 200K, his chaim is barred by the statue of limitations.

A defendant may seek 30 dismiss 3 petition when it is clear from the (sce of the petition
that the action o time barred. Mebnez v. Swimever, 922 S W.2d 772, 775 (Mo. App. ED. 1996)
Missoun law requires all actions wmdor the Missoun Antitrust Act 10 be commenced “within four

years after the cause of action acorued * RS Mo, § 416 131(2). A cause of action scenses when
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the wroeg 13 sustained and the plaintifl s capable 10 ascenain damages. Sev. eg., Gandor v
Imhoff, 245 S W.3d 303, 306 (Mo. App. W.D. 2008)

Lipani’s cause of action s peadicated on the defendants” alloged consparacy %0 keep his
former company out of the hospetal supplics market But as his Petstion notes, Medical Supply
brought an sdentical lawsunt in October 2002, asserting damages for the same alleged antitrust
violations he asserts here. See Petition, Appendix One, p. |, 95 1-5. Plaingiff theeefore concodes
that Madical Supply Chain's alleged cause of action accrued no later than October 2002 when it
filed its first suit for mttrust damages. See Medica) Suppdy Chaim, Inc. v, US Bancorp, et @l ,
2001 WL 21479192 (D. Kaes Jene 16, 2003) (attached as Exhibit D), aff & 112 Fod Appx. 730
(10th Cr. 2005)  Lipari did not file this sction until February 2008-well after the four-year
statute. His cause of actsom m Count | is therefore barred by the stassse of himitations

Lipan mevertheless attempts 10 salvage his claim under the savings statute of R.S Mo,
§ S16.230 by alleging that he re-filed this actson within onc year of dismissal i Medice! Supyy
Chain, Inc. v. Neoforma, Inc, 419 F. Supp.24 1316 (D. Kan. 2006), appead diswicsed S08 F_3d
572 (10eh Cir 2007) (attached a5 Exhibit ) He is wrong  That action was dssessessed on
Masch 7, 2006 snd the ome-yoar penod fousd i R S Mo, § $16.230 does not resurrect his ¢lasms
In any event, the savings satuto is inapplicable %o causes of action that are creatod by statute and
which contain their own statules of himtation.  Boges v Farmers State Bank, 846 S W 2d 231
(Mo. App. SD 1993)

The face of Lgan's Petition shows that Medical Supply (and Lipan) had actual
knowledge that the alleged cause of action accrued at least by October 2002 This action wis sot
filad until Febeuary 2008 and, thus, the cause of action for violstion of RS Mo § 416031 1 is
time harrod

INRTS )
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.

Under Missoari law, state antitrust statsies are to be construed is
accordance with comparable foderal statutes.  Plaintiff's federal
antitrest claims have been previowsly disméssed on their merits and
his state aath-trust clais are thereflore barred under the doctrine of

collateral estoppel.
In Masch 2005, Modical Supply Chass, Inc. filod a third lawseit for its failere 1o oner the

hospital supplies market.  In Madical Suppdy Chaie, fnc. v, Neoforma, Inc., Medical Supply
alleged 16 couses of action, including antitrust clasms for restrast of trade and mosopoly under
both federal and Mussoun law. See Medical Supply Chain, Inc. v Neofoyma, Iac, 419
F. Sepp.2d 13106, 1320(D Kan. 2006) (Exhibit A) STK was adeo a defendant in that action and
- hike here - filod a motion 1o dismass Medical Supply’s clamms

On March 7, 2006, Judge Carlos Murguia dserussed plaintiff's fodoral antwrust claims
under the Sherman Act for failure to state a clam upos which reliel can be granted. A Judge
Mergua doclmod 10 excorose yunsdiction over the pendant state clams and duevessed them
without prgadice.  Nonctheloss, his determination of plaintifl™s foderal antitrust claims o the
ments bers Lipan’s currend state antitnist claims under the doctnine of collateral estoppelissuc
preciamon.

Courts apply a fourpart tost 10 detemune whether an 1aue s harred by collaterad
ostoppel: (1) whether the e docidad in the pnor adjodecation was sdentical % the issue
presented in the present action; (2) whether the prior adjudication resulted i 2 judgment on the
ments; (1) whether the party agasmst whom estoppel is sssertod was a party of was in privity with
a party 10 the proe adjudication; and () whether the party agsinst whom collateral estoppel is
asseried had a full and fur opportemty 10 litigase the 1ssue in the poce suil. James v Pawl, 49
S WA 678, 652483 (Mo. 2001)

Whale Lipan, individually, was not a panty in the Neoforma suit. be is cleaty & pravaty

with Madical Swpply as the self-proclamed asmgnee of Medical Supply's assets.  Modwal
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Supply had a Gl and far opportunity 1o Migate the Neaforma mamer and Judge Murgesa's
desmissal of MoScal Supply's federal antitrust clamms was a dismissal on the merits.  Bachmin v
Bachman, 997 5.W 2d 23, 25 (Mo. App. 1999)collaeral estoppel applics %o dismissal for faibere
1o state a claim.). Therefore, the only factor 1o determing is whether the determined issues in
Neoforma are identical to those includad in the claims Lipan assens in this suit

Missouni antitrust law specifically pronades Bhat its provissons “shall be construed in
barmony with ruling judical mterpectations of comparable federal statutes * R.S.Mo. $416.14)
Missouni courts bave comsistently looked 1 federal courts' interpeetation of the Sherman Act
when constnsiag the peovisions of RS Mo, § 416031, See. eg , Marc's Restawan, fnc. v. CBS.
fmwe , T30 S W.2d 582, 586 (Mo. App. ED. 1987); Fischer, Spubl Herswurm & Assochates, Ine
v. Forrest T Jones & Co, $86 SW24 310, 313 (Mo. 1979) (recognizisg than § 416 14)
“intended 10 provide a ready body of precedent for imerpreting the law and a single standaed of
Business condact already known and acquicscad in by businesses in Missoan™)

Therefore. foderal decisions are very persuasive when determining the adoguacy of
Lipari's state antitrust clasms and, on three separate occasions, a foderal court has found Lipan's
federal antitrest claims based on the same ot of operative facts as this suit-1o be groundloss
Medical Supply Cham. Inc. v. US Bancorp, NA, 2000 WL 21479192, *3 (D. Kan 2003)
ﬂPMnﬁﬁanlﬂmdkyacMcombmmumupimymgtwootm
independent actors, and thus bas mot stated a claim ender §1 [of B¢ Sherman Act).”)
(Exhibit D), Madical Sapply Chain, Inc v Gemeral Elec. Co., 2004 WL 956100, *3 (D. Kan.
2008) (“|A) the most fundamental level, plaifTs antitrust claims fail *) (Exhibit F), Medica/
Supply Chain, Inc. v Neoforma. Inc., 419 F. Sepp.2d 1316, 1327 (D. Kan. 2006), appwal

H
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dizmived SO8 F 3d S72 (10th Cie. 2007) ("Although plastiff sacrts many conspiracy thoones, o
does not allege any facts that support us allegations. ™) (Exhibie A)

In Gregory Marketvimg Corp. v Wakefern Food Corp , 207 NJ Super. 607, S04 A 24 2%
(NJ, Super. Cr 1985), the New Jersey Superior Count squarely docidad this same issoe and held
that collateral extoppol barred the state Liw antitrust claims following a federal dismissal In that
matter, the plamtdl brought et im foderal coun alleging antitrast violations by the defemdants
The foderal court dismessed the foderal clams om the basis that the plaintifl lackod standing and
had oot suffered antitrust injury. The plantiff kster ro-filed his action in state coen, sserting
stane antatrust viokations basad on the same facts as bes carlier foderal action.

Like Missouri, New Jersey has enactod as statute roguiring that its state antierust laws be
inerpreted in accordance with their federal counterparts.  Thereforo, the defondants moved for
desmussal of the stale antitrust claims asserting they were barred by the doctnmes of rer judicara
and collateral estoppel. Relying upos New Jonoy's antitrust statute counseling confoemity with
federal decrmonn, the court agroed and stased:

If that legislative mandate of “harmony,” “unifeemity” mad consistency between

the state and foderal antilrest statetes & 10 have any meassng at all, plast(fs arc
barred from relitigating here the isues of antitrust standing and injury.

M, m623-624"

Although Lipan preeports 10 bring this suit ender Missouri's antitrust kaws, it & the same
claim which has been dismissed in three prior foderal suits.  Because Lipari's stae antitrost
acton presents the same claum as his previous foderal sants and RS Mo, § 416,141 coussels thas

* In Watkins v. Resorts International Hovel and Carino, Inc., 124 NJ. 395, 422 A 24 592
(NJ1991) the New Jersey Supreme Court rejectod Wakefern 10 the extent ats holding was based
upon the moorrect conclusion that dismussal foe lack of standing 0 an carlier st & not
disnussal on the ments for purposes of res fwificase and collateral estoppel. Ad. st 604, |
;mhm.&fd«ﬂcomda:m;dwnﬂwdnt«icﬂmcmmmm
Ismissals.

Fow
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Court 1o rule i conformity with inlorprotatsons of the sinular fodoral statutes, he may not sttempt
10 re-litigate those 1ssues i this court. Therefore, Count | is basred by the doctrine of collaseral
astopped

-

Missoari law requires that petitions contain sufficient facts for each
clement to show an entitlement 1o relief. Lipari has fadled 1o allege
any facts to show defendants eatered into a contract or agreemest
between two lndependent actors. Because this is an essential element
of bis antitrust chaim wnder § 416,011, his claims under Count | mvast
be dinmissed.

Rule 55.05 of the Missoun Rules of Civil Procedure requires that plaintiff's Petition
“contain a short and plain stasement of the facts showisg the pleader is entitled 1o relief. ™ Brock
v Blackwood. 141 S W3d 47, 56 (Mo, App W D 2004). A party that fails 1o plead sufficiont
facts showsng entitlement 1o relief dopnives the tnal count of perisdiction in the matter. A, The
plaintiff cannct rely on mere conchisons, s courts will disregard conchesons sot sepported by
facts in detormining whether of not & petilion sates 3 cause of action. See id. (cting Lick Creek
Sewer Sia v Baxk of Bowrbon, T4 S W 24 517,322 (Mo. App. 195%)

Lipan must plead three clements 1o state a claim ender §$ 41603100 (1) 3 contract,
combination, or conspiracy amoag two of more independent actors; (2) that unreasonably
restrains trade; and (3) 15 m, or substantially affects, sterstale commerce. See Madical Supply
Chain, Inc. v Neoforma e, 419 F Sepp.2d 1316, 1327 (D. Kan. 2006) (citing similar
ISUSC.§1)

Like the previous unsaccessful antitrust chaims. Lipan has failed %o sufficiently plead a
contract, combination, of conspiracy among two sctors I Count | of bes Petition, Lipan makes
the following allegations agsast ST

. STK “agreed with Novation, LLC o injure the petitioner™,

. STK 15 2 separately incorporated entity froe the remaining corporate defendasts,

Downsen
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. STK repeesented chents with conflctieg intorosts against the petibsoner,

. STK represcniad ity own organizational inserests instead of the ssterests of its
chents.

. STK “injured the petstioner instead of counseling US Bancom, bnc. 1o settle with
the petitoner paying US Bank [sic]” by not accepting & February 2008 settlement
offer “that was neutral and without financial loss for US Bancorp ™

- STK elected et 10 perform profosssonal services for or bill its chients in the
hospital supply cartel foe Jegally defending petitiones™s antitrust claims and never
deposed witnesses of the petitiones

. STK acted cutnde the authorzason of its clients, outside the scope of lawful
conduct, risked the reputatiosal imerests, insursbility and boenmsiblity [sic)
“without proporsomsal compensation solely 10 acquire narrow and hidden political
power in the adsarastration of the state of Missoun and withis e Kansas District
Court ™

Petstion, pp. 94, %697

Bt 3 Judge Murguia found in Neoforma, “Although plaintiff asserts many COnSpuracy
theories, it does mot allege any facts that suppon its allegatscns. ™ Medical Svppdy Chain, Ine. +
Neaforma. Inc., 319 F. Supp 2d. at 1327, The only allegation that even remotely rosembles o
contract, combmation or conspiracy is his comclusion that STK “agreed with Novation, 1LLC w
injure petitoner.” But simply citing the elements of an antitrust chaim sad alloging a violation of
them is mot sufficient. Sev Madical Supply Chain, Iec. v. Neoforma, Joc, 419 F. Supp.2d o
127, TV Comm. Nenwork. inc. v. Turmer Network Telewision, Inc., 964 F.24 1022, 1027 (10
Cir. 1992) (“Although the modem pleading roguarcesents are quite liberal, a plaintff st do
more than aite relevam ssttrust language %o state o claim for reloel ™). Exsate Comstr. Co v,
Miller & Swith Holding Co., 14 F.3d 213, 221 (ath Cir. 1993) (*{1}n onder 10 adequately allege
=5 antitrust conspiracy, the pleader st “peovide, whomever possible, somne details of the time,
place and alleged effoct of the conspiracy. it & not escugh merely 10 state that A Conspiracy has

taken place. ™) Nelson Radio & Suppdy Co. v Motorola, Inc, 200 F.24 911, 913914 (5th Cir.
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F952) (“[A) peneral allegation of conspiracy, without a statement of the facts constituting the
conspiracy 1o restran tade, its objoct and accomplishment, is bat an allegaton of a legal
conchusion, which is imsufficient to constitute a cause of action ™), sev also Sell Atkinnic Corpr v,
Twombly, 127 5. C1. 1955, 1965 (2007) (holding Bt an antitrust complaint svest contain enough
facts that, when taken as true, show a plassible nght to recovery)

In the above cases, allegations like Lipan's were found inadequate under foderal nule
liberal “notsce” pleading standards. If Lipan's allegations fail wnder the more relaxed standands
of notice pleading. they certainly fail under the more stringent “fact pleading™ requiroments of
the Missouri Redes of Civil Procedure.  See Brock v Blackwood, 143 S.W 3d 47, 56 (Mo, App
W.D. 2004) ("Although the petition does mot have 10 plead evidentiary or operative (acts
showing an entitlomsent 1o the reliel sought, it must plead ultimate facts demmonsteating such an
entitlement snd cannot rely on mere conclusions ™)

The remuming allcgations cannot form the bases for an amtitrust cause of action.
Essentially, Lipan is arguing that actions taken by STK in defendng multiple Liwsssts filed by
him o bix company have cassod bem damage or have damagoed STK s clients. First, Lapan lacks
standing 10 assent that STX's actions have damaged its chients.  Next, it 15 beyond all rational
thought even 10 consider that Lipan condd maintam a casse of action for STK's defesse of a
lawsuit (1) that is by definition an adversanal proceading: (2) that was initiated by Lipan, and
(3) where cowets have found the prior actions frivoloes.  Maorcover, there is no allegation tha
STK's actions are eves remotely related (0 the sale of hospital supplies or that STK has any
relation 10 the hospital supplics sdatey

Thus, evem if the Court conchades that Lipari's state antitrust allegations are not harrod by

collateral estoppel, bis claims still fail  Lipari's Petition fails to state adequate facts oo an
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exsential chemont of hus clam.  Therefore, Count | of his Petstion should be dismissed. pursuant
o Rule S5 27(ax6) of the Missoun Rules of Civil Procedure

Co Count I1-Vielation of RS Mo, § 416,011.2 (p. 95)

I Count I of hus Petstion, Lipan assorts a cause of action for violation of RS Mo
§416.031.2, allcging “the defendants have a mooopoly or have attempied 1o mooopolize the
subgect relevant markets. ™ Petiiom, p. 95 Lipan s claim in Count 1] abuo fails bocause:

a His state antitrust claim under § 416.031.2 15 harrod by the statese
of himitations,

b His state sntitrust clasm under § 416031 .2 is harred by the doctnne
of collateral estoppel, and

. He fals o plead suficsent facts o ostablinh a claim spon whsch
rebiel may be grasted in thae

' The allogations are more conclusions; amd
" He fails to define a relevant market
For these reasons, Count 11 of plasstifTs Petstions should be dismissed with peejudice.

1 Missouri law requires all claims under RS Mo, §416.131(2) 10 be
commenced within four years afler the cawse of action accrues.
Medical Supply Chain had scrual ksowledge of its alleged damages in
October 2002 and browght sult under this same statste for these
slleged damages, Because Lipari did not file this sult sntdl February
2008, his claim in Coust 11 is barred by the statute of limitations.

ARl claims under Missoun’s antitrest statutes mest be commenced “withan four vears
after the cause of action accreed ™ RS Mo, § 416.13142). As noted i Section 2a) shove, Lipan
had actsal knowledge of the alleged cause of action under the Missoun antitrust Laws at dexst in
October 2002, when Modical Supply Chain filed et for alleged antitrust violations. The facts
and asalysis in 2(a) above comcerning the application of the statuto of limitations %o Lipani's

claims for Comnt 1 also spply 8o Count Il of plaintiff's Petition. Rather than restating these
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aguments, STK incorpormes by roforonce its arguments and analysis made m Sectsoe 2(2)
abave

For the reasoms sct Sorth in Section 2(2) above, plaintit!"s claim in Count 11 of his Petition
15 barred by the statute of hestations and should be dismitsed with prejudice.

2 Missouri astitrest statwtes must be construed Im sccordance with
comparable federal statutes. Plaintifl"s foderal antitrust claims based
on the same cause of action have been previously dismissed on their
merits, Therefore, the correspoading state antitrest claims are barved
by coltateral estoppel

As noted in Section Xb) above, Massowri law specifically peovides that #ts antitrust
statutes “shall be comsmrued in harmony with jadicial ierpretations of comparable federal
statumes.” RS Mo, §416 141 Missoun courts look to federal couns’ isterpeetations of the
Sherman Act when comstruing the provissons of RS Mo, § 416031 Sev, eg. Marc's
Rextawrant, [nc. v. CBS lnc, TIO SW 24 582, 586 (Mo. App. ED. 1987) Fischer. Sochued,
Herzwwrm & Assoc, Inc. v. Forrest T. Jomes and Co, 586 S W.2d 310, 313 (Mo 1979) In
order 10 mainten & <ause of action purseant o RS Mo, § 4160312, the plaintifl must
demonstrate (1) the possession of monopoly power i the relevanst market and (2) the willful
scqeasition of mamtenance of that power as distinguished from growth o development as a
consequence of & supenor product, business acumen or lestonc acadent.  See, e, Madical
Sapply Chatw, Inc. v Neoforma, Iuc, 419 F. Sepp.2d 1316, 13258 (D. Kan. 2006) (refeming o
similae clements in 1S USC.§2).

On throe soparate occassons the United States District Coun for the District of Kansas has
found that allegations of a monopoly 10 control the hosprtal supply market 15 an insufficient
descniptaon of a relevant mueket  See Medicul Suppdy Chaim, Inc v. US Bancovp, NA. ot ol ,
2003 WL 21479192, at *} (D. Kan. 2003) (Exhibie D), Madical Sapply Chain. Inc. v. Gemeral

Electric Co., er @l , 2004 WL 956100, at *3 (D. Kan 2004) (Exhibit §). aff 'l im part rev'd in

'1
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part, 184 Fad Appx. 708, 716 (10 Cir 2008 (Exhibit G); Medical Sy Chain, o
Neoforma, fac., 419 F Supp 2 1316, 1325 (D. Kan. 2006) (Exhibit A} In cach of these cases,
Madcal Supply Chasn alleged fadoral antitrust actions foe violation of Section 2 of the Shermas
Act. Madscal Supply had a fll opportunity 10 liigate these seswes and all of the decisions found
the allegations msufficeent and were decivions basod oo the ments preseniod. As the alleged
asvignee of Medical Supply Chain, Inc.’s cause of actom, Lipan is a party in peivity with
Madial Supply Chann.  For these ressons, and for the reasons et forth mn Section 21h) above,
plaintiff’s clasmns are harrod by the doctrine of collaseral estoppel, and Count 11 of his Petition
should be dismissad with prejudice

3 Count 11 of plaintiff™s Petition fails te ientify sufficient facts to state &
claim wpon which redief may be gramted.

Counmt II of Lipani's Petition fasls %0 allege sufficsent facts 1o support a cause of action
ender RS Mo § 416.031.2 He sumply alleges conchessons for each neocssary clement and fails
to plead any facts 10 support his claim. Moreover, Lipan fxils 10 plead safficient facts to sdemify
a relevant market 1o support b antitrost claim.  [herefoee, Count 11 of Plaintifi™s Petition should
be dismessod with pecyadice.

a Missouri law requires that petitions contain sufficient facts for
cach clement 1o show an eotithement to relief. Coust 11 of
Lipant's Petition contsins no allegations of fact, bat only mere
conclusions.  Thercfore, Lipari has failed to allege sufficient
facts to maintale & cause of action woder § 4160312 and
Count 1 shouM be dismissed with prejudice.

The Missourt Rules of Civil Procodure require that a petstion coatain sulficient facts 1o
show the pleader i entitied 10 relicf. See Mo, R. Civ, P. 5505, The plasifY mvest allege facts
End sot conclusions. Averments of mere comclusions will be disregarded in 3 court's amalysis &

10 whether the petstion states 3 cause of action.  Sev Brock v. Blackwood, 143 SW 4 47, $4

(Mo, App. W.D. 2004). Count I of Lipan's Petition is completely devoid of factual assertions.
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Lipan simply scts forth the legal elements for a cause of sction under Section 416031 2 and
makes a conclusory allegation that mimors each clement  For example, in onder 10 maintan &
clum under § 4160312, Lipan must allepe sufficient facts 50 show the willful Mquisilion or
mainiemance of a mosopoly power & Etingeshod from powth or development & a
comsoguence of a supenoe product, business acumen, or historic accident. See Medical Swrynly
Chain, Inc. v. Neoforma. Imc., 419 F. Supp 2d at 1325, As 10 this cloment. Lipan states on
p. 100

(2) defendants willfully acquired aad maiatsined their market power.

The petitioner hereby re-alleges the avorments of facts in this complaint
and s atachimcnts

The petationer avers the defendants have acted imentionally and willfully
0 asequire and masstain thesr market power in the sebjoct area markets

2 The defendants did not emjoy market growth or
development as a consequence of

The patitioner avers the defendants did not onjoy market power growth o
development as 3 consequence of any of the following reasons

b & superior prodect

Thcpcuion«nmnrddeodm“umlm)oymm;wnuyo-mu
development as 3 consogeence of a supernos product

It business acumen

mpamrmsmeddmmdnm«ooyuwkapmma
development &5 a consequence of business acumen

iil. or historic accident

‘lhep«ilioo«nmmetk{mhmdidmuwtdpow wowth or
development as 3 consequence of histone aceudent

b. defendanty’ monopoly power was not obtained for

The petitsoner avers the defendants” monopoly power was not obtaina! for
the following reasons:

4
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oo valid business reason

The petitioner avers the defendants” monopaly power has not resulied o
been cremtal oul of a valid business reason

M. or concern for efficicncy

The petitioner avers the defendants’ momopoly power Bas 2ot resulted of
been creatod out of a concern for elMicsency

Petstion, pp. 100-101.

These allegations are wholly nsufTicient 1o allege a cause of action agmnet STK under
§416001.2. Itus well established that even under the bberal notice pleading standards of foderal
courts, a plantiff must do more than cite rolevant antitrest language % state s claim foe relief
Modical Suppdy Chain, Inc. v. Neofoema, Inc,, 419 F. Supp.2d 1316, 1327 (D. Kan. 2006)
TV Comm _ Inc. v Turmer Network Television, Inc, %64 F 24 1022, 1027 (10sh Cir. 1982) Esrare
Comatr. Co. v. Miller and Smith Holdding Co., 14 F3d 213, 221 (4ah Car. 1994); Nedrow Radio
and Supply Co v, Mosoroda, fuc., 200 F 24 911, 913-914 (5 Cir. 1953); see also Betl Adawisc
Corp. v. Twomddy, 127 S O 1955, 1968 (2007). Maoreover, in Missourn., allegations that contaun
mere conclusions are mssflicieat and will be disregarded when considering whether a plaimei (1
has preperly plod a cause of action.  Soe Brock v Rlackwood, 143 S W 3 at $6. Therefore,
Count 11 shoubd be dismassod with propedice.

b. Lipari mwwst identify a refevast market in order to state as
antitrust claim wnder §416.031.2. “Hospital Supplies™ does
sot identify a product that Is reasomably interchangeable and
has & cross-clasticity of demand. Therefore, Lipari has failed
to identify a relevant market and has falled 10 state  chaim for
violation of § 4160312,

Even if Ligan’s general conclusory allegations somehow meet the hasic requiremests of
Rule $5.05, these allegations are still wmaufficiont 10 madstain as action under $416032

because it doos not define the relevant market

s
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In order 30 mantain & caese of acton usder § 416031 2, it & Lapan's burden to propeely
plead the bosndarics of an alleged relevant market or maarkets. Adidas Americe, fne. v National
Collegnate Atklesic Assn, 64 F. Supp.2d 1097, 1103 (D. Kan. 1999). The rolevant market st
hedclimdtf_\"‘llnuuchmednlilyofoubeao&-elub:ityo‘dunadba-umhcwvd-:ln
question and substitutes for (L™ I, quoting Rrown Shoe Co. v, United Stases, 370 U5, 294, 325,
£2 5.CL 1502 (1962).  Faslere 30 &fine a relevant market with reference 1o the rule of
reasonable seerchangeability amd cross-clasticity of demand renders the Petiticns sssufficient and
A moboe 1o Ewmass may be gramed.  See Adidar Awernica, fac. v. Natiewal Collegiate Athlene
Asse, 64 F Sepp 2d at 1102, Products belong in the same market when they are ressonably
interchangeable for the same uses aod must exhidat & high cross-clasticity of demand.  See
Community Publishers, Inc. v. Doseey Corp, $92 F. Supp. 1186, 1153 (W.D. Ark 1995) As
stated by the Eighth Circuit, “defiming a relevant market is primanly a process of describing
those groups of producers which, because of similarity of thew peodects, hanve the ability-actual
or polential 40 take significast amounts of business away from cach other.” General fndus
Corp. v Hartz Mowssain Corp., 810 F 24 795, 805 (8th Cir. 1987). Products have a high cross-
chsticity If consumers will shifi from one to the other in respoase 10 changes in the relative
costs. Communiny Publishers, Inc. v. Donrgy Corp , 892 F. Supp. st 115307

Plaintiff bas failed 10 properly define a relovant market 10 support bes antisrust clauss. s
fact, plasntiff has failed to sdentify any specific peoduct. The entirety of plaintiff™s claim refers o
“hospital supplies.™  PlaitifT fGils w idontify any specific product which would comstitute
“hengatal supplies” o how the “hospetal supplies™ be seeks 10 sell wouldd be interchangeable and
subject 10 a high cross-clasticity with the “hospetal supplies™ alleged 10 be sold by the defendants.
Lipari’s failure 10 identify & sangle product- much less a reasonably interchangeable one - makes
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it smpossshle for him to sdentify a proper refovant market for his antitrest claims. Accordungly,
Comnt I of hus Petstion should be dismissod with prejodice

D Coust HE-Coaspiracy to vielate § 416.011(2) (p. 103

in Count TIL plaintiff attempts 8o alloge o violation of § 416.011.2 by conmtending the
defendants have conspired to create & monopoly. But plantff's allegations in Count 111 fad 0
allcge any faces, muuch Jess sufficient facts 10 sepport 2 cause of actson Plant:(f simply sets
forth e clements for conspiracy and states under cach element “The Petitioner hereby re-alloges
the averments of facts in thas Complaint and it attachments * While Rule 55,12 allows Lipan %
adopt by referonce other pants of his Petstion, a reference must be sufficiently clear and exphicit
10 advise defendants of the issue temdorad for tnal  See Mester v. Barmerr, 721 S'W .24 584 %1
(Mo. App. WD, 1987). Lipan's adoption by referonce encompasses 102 pages of issucs ranging
from disharment of plasstifT's former counsel 10 an individual named Judy Jewsome not being
allowed 10 st for the Kansas Bar to Karl Rove's smvolvement i the alleged hospital supply
conspiracy. By moorporating all of his price allogations, the plaintuff has not concisely set forsh
the issee 10 be tenderad for tnal, and bes mcorporation by reference is therefore impropes.

Additionally, a cause of actiom for comsparacy 10 commil sststrust viokstions under
§416.031.2 s subgect %0 a four-year statute of hamitations. As set forth ia Sections 2(s) and 2(b)
above, plaintifl"s state antitrust claims are baered by the statute of limitations.  Rather than
restating those argumests agaen here, defendant incorporates by reference those aguments made
In Sectsoms 2(a) and 2(b) above.

For these reasons, Count 111 should be desmissed with prejudice.

E.  CountIV-Torthous interference with business relations (p. 103)

le Count IV of his Petinos, plaintiff alloges that STK eserferad with Modical Supply

Chain’s ndividual represcatative candidate trest accounts with US. Bask su! a real estate
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transaction betwoen Meodcal Sepply Chain and Generad Electnic Tresportation Company, See

Petition, p 105, Plantfls claims il bocase:

4 Plaintiff has faled 1o allege sufficient facts to suppoet & cause of
acthon; and

b. Plaiats s claims relatiag o the excrow accounts e barrod by the
statute of himitatons

Therefore, the Court should dismiss Count IV of plaintifi™s Petition with prejudice.
| heﬂwkubd(hlmmmepm

suffickent facty for cach element of his claim. Plaitiff simsply makes

conchusory allegations that purport 1o sstisfy each clement. Because
the plaintiff has failed to plead any facts to sapport his camse of
action, kis claim must be dismissed,

MWmMMWN:wMofL‘mIMmM;
petition set forth facts whach demonstrate the pleader (s entitiod 10 relief. Ser Rule $5.05; Brock
v Blackwood, 143 S W.3d 47, 56 (Mo App. W.D. 200M). Conclasey allegations not supported
by facts will b dsrogarded in determuming whether a potition sets foeth suflicient facts to
mamtain a cause of actiom. See id citing Lick Crevk Sewer System v. Bank of Bourbon, 747
SW.2d 317,322 (Mo, App. 1988),

Is order 8o masmtain a cause of action for tortious interference with contract or business
cxpectancy, Lipan mast allege facts 10 show (1) 2 contract or valid business expeclancy;
(2) defendant’s knowledge of B¢ contract or relationshup; (3) » hreach induced or cassed by
defendant’s intonticnal interference; (4) absence of pastificatsonr, ssd (5) damages. Nazers v
Missowrt Valley Coliege. %60 S.W.2d 303, 316 (Mo. 1993). While Lipari identifics the contract
or business expectancy as the supposed escrow agreement with US. Bank and the real estate
contract with G.E, be fails %0 specifically allege sy facts a5 1o STK's knowledge or supposed
mvolvement in the remaindor of the claments for this cause of action.  Rather. he sunply sets

foeth the logal elements and mirroes the cloments with 3 conclusory allegation that purportedly
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satisfics the clam.  His allegations violate Rule 55.05 of the Missoun Rufes of Civil Procodure

and his conclusory allegations are disregarded when detenmuming whethor he has peoperly stased
a cause of action. See Brock v. Mlackwood, 143 SW . 3d a S6.

For this reasom, Count IV of Lipari ‘s petitson should be dismissed with peejudice

3 Chakms for tortions interference with business expectancy must be

brought withis five years of the date the cause of action Accrees.

Plaintifl's alleged cause of action as 10 the escrow sccounts accrwed In

2002 and he did not file this claim until February 2008. Therefore, his

claim for tortiows Interference with business expectancy as to the
escrow accounts is barred by the statute of Nmitations.

A claim for fortious interference with contract or business expectancy must be brought
within five years of the action’s accrual RS Mo § S16.1204); D ‘Arey and Associartes, Ine. v
KPMG Pear Marwick, LLP., 129 S W 34 25 29 (Mo App W.D. 2008) A cause of action
sccrucs when the plasntiff knows or should keow of the wroag and can ascertain damage. ff

Lapan alleges STK twoetiously inderfered with an escrow agreemont between U S, Hank
and Madical Supply = 2002, parportedly st the time STK was engaged to defend US. Bank
(Whach had allcgadly already breached the cscrow sgreement)  Petition, p. 103, The Petition
also demonstrates that Modical Supply had acnwal knowlodge of its alleped damagoes from the
putative escrow transacton in October 2002, when it filed the fiest of many lawsusts related 10
he transactions.  See Pettion, Appendin |, p | Becwsse Lipari &d not file this suit wel
Fobruary 2008, Mas claim for lortious mterference, 25 it relates to the supposed  escrow
transaction, is beyond the five-year statute and 15 therefore tme basred

F. Count NV Fraud

Plasmtif"s clasm for frasd must be dismissed as he fails 1o allege any facts which meet the

partculanty pleading rogesrcenent of Rule $5.15 of the Missowni Rules of Civil Procedere
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he clements of fraudadent misreprosentation are: (1) a false, material represontation,
(2) the speakor’s knowlodge of its falsty of hus ignorance of its truth, (3) the speaker’s intent that
n&ouldhcmalumubymehwumlhcmuumbiycmu)khm'a
wmolllnmuyoﬂhcw.w)dwtnm‘snhmmismh.-d&:t‘hbnb
thereon; and (0) proxsmate injury.  Premism Financing Specialats, Inc. v Hwllin, 90 S W.3d
1O, 115 (Mo App. W.D. 2002). There must be more than mere SUSPICION, surmise and
speculation.  Blanke v. Hemdrickson, 944 S W .24 943, 988 (Mo, C1 App. 1997). Moreover,
RulcSSISmuiraMdlalkﬁ